BECTHUK JOHEIIKOI'O HAIMOHAJIBHOI'O YHUBEPCUTETA. CEPUS E: OPUIUUYECKHUE HAYKHU Ne3 2022

ISSN 2664-374X (Print)
ISSN 2664-3758 (Online)

B CCTHUK
By

ey i)

JloHenkoro
HAVYYHbIN
HALMOHAJILHOI'O oo
YHUBEPCUTETA
Cepua E
IOpuanueckue
HAYKH

_3Z 2022 n—



Pegakumnonnas kosjierus ;kypHaja «Becrunuk JloHenkoro HanMOHAJILHOI O
yHuBepcutera. Cepus E: IOpuanyeckne Haykm»

I'maBHBI pegakTop — 1.10.H., JIOICHT, Tpodeccop, 3aB. Kapenpoi aIMUHUCTPATHBHOIO U (PHHAHCOBOTO MpaBa
E. M. CbiHkoBa.

3am. rJ1aBHOTIO peaakTopa — K.10.H., goreHT H. B. AceeBa.

OTBeTCTBEHHBI cekpeTaph — K.10.H., 1oueHT H. A. Tumomienko.

Texunuyeckuii cekperapsb — cnenuanuctT-penakrop 1 kareropuu A. K. SIpomenko.

YsieHbl peaKOJJIErHu: K.10.H., 101IeHT E. A. MaTBHeHKo0; K.10.H., TouieHT E. FO. KpacHoHOCOB; K.10.H., IOIICHT
M. II. TumakoB; k.ro.H., goueHT O. B. Hukoabckas; x.ro.H., noueHT JI. FO. Oneroma; K.[0.H., JOLICHT
E. H. lopomieBa; x.10.H., moueHt C. H. IlamkoB; k.10.H., goueHt E. B. IIpi0a; K.10.H., IOIEHT
B. H. llIBaiikoBckasi; k.10.H., qoueHT E. B. I'opdarenko; x.10.H., norentr A. B. EdpemoBa; x.10.H., TOIeHT
JI. A. CembiknHa; k.10.H., gorieHT H. B. CeMblknH; k.10.H., jotieHT O. A. JleBeHAapeHKO; K.I0.H., JOIICHT
J. E. ManuBaen; k.10.H., goneHT C. H. MepkyJoB; k.1o.H., moineHT T. B. THOTHOHHMK; K.F0.H., JOICHT
I'. A. Xanb; k.10.H., goreHT A. WU. Kypba; nro.uH. C. B. JluxaueB; k.ro.H., gorent /. C. KadjoB; x.10.H.,
nouent UM. K. Bacunenko; x.10.H., goreHT B. lO. IloasikoB; x.ro.H., morieHT H. A. BappameBu4; x.10.H.,
noueHt E. B. Kynakosa.

The Editorial Board of the journal «Bulletin of Donetsk National University.
Series E: Legal science»

Editor in Chief — Doctor of Law, Associate Professor, Professor, Head. Department of Administrative and
Financial Law E. M. Synkova.

Deputy Editor-in-Chief — Candidate of Laws, Associate Professor N. V. Aseeva.

Executive Secretary — Candidate of Laws, Associate Professor N. A. Timoshenko.

Technical Secretary — 1st category editor A. K. Yaroshenko.

Members of the editorial board: Ph.D., Associate Professor E. A. Matvienko; Candidate of Law, Associate
Professor E. Yu. Krasnonosov; Candidate of Law, Associate Professor M. P. Tishakov; Candidate of Law,
Associate Professor O. V. Nikolskaya; Candidate of Law, Associate Professor L. Yu. Odegova; Candidate of
Law, Associate Professor E. N. Dorosheva; Candidate of Law, Associate Professor S.N. Pashkov; Candidate of
Law, Associate Professor E. V. Tsyba; Candidate of Law, Associate Professor V.N. Shvaykovskaya; Candidate
of Law, Associate Professor E.V. Gorbatenko; Candidate of Law, Associate Professor A.V. Efremova;
Candidate of Law, Associate Professor L. A. Semykina; Candidate of Law, Associate Professor N. V. SemyKin;
Candidate of Law, Associate Professor O. A. Levendarenko; Candidate of Law, Associate Professor
E. E. Manivlets; Candidate of Law, Associate Professor S.N. Merkulov; Candidate of Law, Associate Professor
T. V. Tyutyunnik; Candidate of Law, Associate Professor G. A. Han; Candidate of Law, Associate Professor
A.l. Zhurba; Doctor of Law S. V. Likhachev; Candidate of Law, Associate Professor D.S. Kablov; Candidate
of Law, Associate Professor I. K. Vasilenko; Candidate of Law, Associate Professor V. Yu. Polyakov;
Candidate of Law, Associate Professor N. A. Bardashevich; Candidate of Law, Associate Professor
E. V. Kulakova.

Appec pegakuuu: 'OY BIIO «lonHY», JTHP, 283001, r. loneuk, ya. YHuBepcurerckas, 24
Teun.: +38(071) 36-707-35, +38(099)226-26-74 (Viber)

E-mail: jur.conf@donnu.ru; redact@donnu.ru

URL.: http://donnu.ru/vestnikE

KypHan BKiIIOYEH B HAIMOHAIBHYIO HHQOpMANUOHHO-aHammTHUecKyro cucremy PWHIL (JIunen3nonHbIH
noroBop Ne 463-11/2019 or 14.11.2019 r.): https://www.elibrary.ru/title_about.asp?id=74221

Teuamaemcs no pewenuio Yuenozo cosema 1 OY BIIO «/loneyxkuii nayuonansHulil yHUGEpCUmMen»

Ilpomoxon Ne 7 om 07.10.2022 .

© I'OY BIIO «/loHenkunii HAMOHAIBHBIA YHUBEPCUTETY», 2022


http://donnu.ru/vestnikE
https://www.elibrary.ru/title_about.asp?id=74221

BQCTH NK HAYUYHBIA KYPHAJI

I[OHCIIKOI'O OCHOBAH B 1997 T'OTY
HAIIMOHAJIBHOI'O
YHUBCPCUTCTA

Cepusa E: IOpuaudyeckue HayKu Ne 3/2022

COLEP/KAHME

Aceesa H. B., Iokyno FO. C.

DKCTpakopIiopaibHOE OTUIOAOTBOPEHHUE: MPABOBBIC

U DTUYECKHUE TIPOOTIEMBI...cuvvveeeeerieeeriireeeerreeeeereeeesseeeesssseesasnseeeennns 3
Jlonunckas B. B., Ceménosa A. B.

3noynoTpediieHue paBoOM IIPH PErHMCTpallid TOBAPHOTO 3HAKa:

aHAJIA3 TIPAKTUKU POCIIATEHTA........vvvvieiiiiiiieeeeeciieeee e 11
Kocau H. E.
IOpuanyeckre acnekTbl peau3alui MyOJUYHOW BIACTH ............. 21

Mameuenko E. A.

[IpaBa yenoBeka B KOHTEKCTE Pa3BUTHUSI CUCTEM

VUCKYCCTBEHHOTO HMHTEIIICKTA ..ceeeernnurrreeeennnnrreeeessnrereeessnssnneeesesnnnenens 30
llasnenxo 11. Y.

[IpoGaeMHbIe acneKkThl JehopMalii MPABOBOTO CO3HAHUS:

MCTOPUKO-TIPABOBOM AHAJIHS .....uvvvvrrreeeeeeeeeeinnnrrrrreeeeeeeeesssensessseseeeens 37
lloonackun A. A.

Mexann3M aJMUHHUCTPATUBHO-MPABOBOTO PETYIUPOBAHUS

000pOTa OTHECTPENIBHOTO OPYXHSI U OOEMpPHUIIacOB

Ha nipuMepe [lonenkoit Haponnoii PecryOnuku

u Jlyranckoit HapogHOU PeCIyOIUKU ........ccevvuvveeeriiieiiiieeeiieeeeeee 47
Cuvinkosa E. M.

O NOHATUU M CYHIIHOCTH NESTEIBHOCTH OPraHOB

BHYTPEHHUX JIe] B cpepe OXpaHbl OOIIECTBEHHOIO MOPSAKA......... 58
Qunxuna A. 11., baxypos A. B.

OCcoOE€HHOCTH U TEPCHEKTUBBI UCIOJIB30BAHUS AJIEKTPOHHOU

MOJMHUCH B JOTOBOPHBIX OTHOIIEHHSX ..eeeuvveeeannrreennnreeeenineeessnreeeannn. 68
[TpABHIIA IS ABTOPOB ceeeeeeieeiiiiririieeeereeeeenaneiieireeeeeeeeeeessssannnsrereeaeeessessnns 78



Bulletin HAYYHBIA JKYPHAI

of Donetsk OCHOBAH B 1997 T'OIY
National
University

Series E: Legal sciences Ne 3/2022
CONTENTS
Aseeva N., Gokun Ju.

In vitro fertilization: legal and ethical problems ................c............ 3

Dolinskaya V., Semyonova A.

Abuse of the right during trademark registration:

an analysis of Rospatent's practiCe ..........cccevevrieeeniieeeeciieeeiieee e, 11
Kosach N.

Legal aspects of the implementation of public power..................... 21
Matvienko E.

Human rights in the context of the development of artificial

INLEllIZENCE SYSIEMS ..coeviiieeiiee et 30
Pavlenko P.

Problematic aspects of the deformation of legal

consciousness: historical and legal analysis........ccccceeeviiiiiiiennnnnne. 37
Podlyaskin A.

The mechanism of administrative and legal regulation

of firearms and ammunition turnover on the example

of the Donetsk People's Republic and the

Luhansk People's Republic..........cceeeeiiiiiiiiiiiiiiececcee e, 47
Synkova E.

On the concept and essence of the activities of minoral

affairs bodies in the field of protection of public order................. 58

Finkina A., Bakurov A.
Features and prospects of using an electronic signature
in contractual Telations .........cccceveviiiriiiieiiieee e 68

GUIAElINES TOI AULNOTS .. oot e e eaae e 78



ISSN 2664-374X. Bectauk [JouHY. Cep. E: FOpuanueckue nHaykm. 2022. Ne 3

VIK 347.6

AceeBa H. B.
Toxyus 1O. C.

IKCTPAKOPHOPAJIBHOE OIVIOAOTBOPEHMUE:
IHHPABOBBIE U 9 TUYECKHUE ITPOBJIEMbI

B cratbe wu3ydeHbl MpaBOBbIE W ITUYECKHE MPOOJIEMBbI MPUMEHEHUS
AKCTPAKOPIOPAIBLHOTO oriofoTBopenus Onpexaeneno, yto IKO ocymiecTBisercs
HAa OCHOBaHUU T'PakJIaHCKO-TPABOBOIO JOTOBOPA, B KaY€CTBE CTOPOH KOTOPOTO
BBICTYIAET MPEIOCTABISIONIAs YCIYTH PENpOAyKTHUBHAS KJIMHUKA U JKEHIIMHA-
NAIMEHT, T.€. ModyYaresb yCIyr. B nmponecce HanucaHusi HAy4HOM CTaTbU aBTOP
PUXOJIUT K BBIBOAY O TOM, YTO HECMOTPS Ha CYIIECTBYIOIIHUE ITUKO-IIPABOBBIE
npoOsiemMbl B chepe OCyIIECTBICHUSI SKCTPAKOPIOPAIBHOIO OIJIOIOTBOPEHHS,
U3 BCEr0 CIEKTpa BCIOMOTATENbHBIX PENPOAYKTUBHBIX TEXHOJOTHUN 3a4acTyIO
oOpalieHue MpPOUCXOAUT UMEHHO K HEMY.

Knrwuegvie cnoea: BcnoMmorarelibHbIE PENPOAYKTUBHBIE TEXHOJIOTHH,
HKCTPAKOPIOPATLHOE OIIOOTBOPEHUE, MPOOIeMbl IPUMEHEHHUS], TPABO, ITHUKA.

BcnomorarenpHble  peNpoOAYKTUBHBIE TEXHOJOTHH  IMPU3HAIOTCS
BXHEHIITUM JOCTHKEHHEM MEIMIMHBI U MO3BOJSIOT €XKETrOJHO ThICS4aM
JIETeN MO0 BCEMY MHUPY MOSIBIATHCS HA CBET, MPENOCTABISAA UX POIUTENSIM
[IAHC UMETh TMOJHOLIEHHYIO CEMBIO.

MeTonbl BCTIOMOTaTENbHBIX PENPOAYKTUBHBIX TEXHOJOTHI MPOYHO
BOIILJIM B KIIMHUYECKYIO MPAKTUKY. OCHOBOM I Pa3BUTHSI BCIIOMOTaTeIbHbBIX
PENPOAYKTUBHBIX TEXHOJIOTU I cTan KJIACCUYECKU METO]T
AKCTpaKopIiopajdbHOro omioaorBopenus (manee — OKO). B mwuposoit
npaktuke KO wucnomp3yercs ¢ 1978 1., T.e. ¢ MOMEHTa POXKICHUSA B
BenukoOputanuu Jlynssl bpayH, craBiieil mepBbiM B UCTOPUH YEJIOBEKOM
«U3 TPOOUPKU.

OKCTpaKopHopalibHOE OIUIOAOTBOPEHHUE CIIEAYET MPU3HATH OJHOU W3
HauOosiee 4YacTo NPUMEHSIEMBIX BCIIOMOTATEIbHBIX PENPOTYKTUBHBIX
TexHONOoTuM. Tak, 1015 KEHILMH, BCTABIIMX Ha y4eT 10 OEPEeMEHHOCTH TI0CTIe

© Aceesa H. B., IToxyns FO. C., 2022
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OKO, B nenom no Poccuiickot deaepannu cocraBmwia 31,92 % [1]. 3a 9
MecsteB 2022 roma 010 TIpoBeaeHo 62,5 Thic. npouexyp KO, a Ha 2023
rOJl 3aIJTAHUPOBAHO CBBIIIE 89,5 ThIC., 4TO TIpeBhIIAcT Ha 18 % nokazarenu
2022 rona [2].

AxtuBHOe wucnonp3oBanne OKO B wmemunuHe 0OpUBEIO K
BO3HUKHOBEHUIO  IOPUJUYECKHMX UM  ATHKO-COI[MAJIBHBIX  IPOOJIEeM.
UccnenoBanusi, Kacaroluuecss 3KCTPAKOPHIOPaAIbHOTO OILIOAOTBOPEHHS,
PaCHIUPUIIUCH, YTOOBI OXBATUTh IOPUINYECKHE U dTHYECKHE actekThl DKO,
OJIHAKO, WX BCE eIe HeaocTtaTouyHo. HM3yuenuto mnpobiem B cdepe
ocymectBiieHuss JKO u mocBsieHa gaHHAasl CTaThsl.

DKCTpakopropaibHOE OIUIOAOTBOPEHUE MPECTABISIET CO00M mpoiiecc
OTUIOZIOTBOPEHMUS, IPU KOTOPOM SUIIEKIIETKA COSIUHSIETCS] C CEMEHEM 1n Vitro
(«B crekney). [lokazanusamu ajis nposeneHus nporpamMmmbsl KO u nepeHoca
KPUOKOHCEPBUPOBAHHBIX 3MOPUOHOB SIBIISIFOTCS:

1) HeadhPeKTUBHOCTH JICUeHUsT OSCIUIONUsS B TeueHue 12 mecsieB npu
BO3pACTE KEHIIMUHBI 10 35 JIeT Wiu B TeUEHHE 6 MECSIEB MpPU BO3PACTE
YKCHIIUHBI 35 JIET U CTapIIIE;

2) cocTosiHuA, TIpU KOTOPBIX A(PEKTUBHOCTH JIeUEHUsI OECIUIONUS TTPU
npuMeHeHnu nporpammbl JOKO Beille, 4yeM Opu NPUMEHEHHH JPYTHUX
METO/IOB;

3) HaclenCTBEHHbIE 3a00JiIeBaHUs, JJIsi OPEAYHPEXKIECHUS KOTOPBIX
HEOOXOAMMO  MNPEUMIIJIAHTAIIMOHHOE TE€HETUYEeCKOE  TECTUPOBAHMUE,
HE3aBUCHMO OT cTaryca (epTHIbHOCTH;

4) cekcyalibHas qUC(YHKIIUS, TPEISTCTBYIOIIAS BHITIOJIHEHUIO TTOJI0BOTO
akta (npu HeAP()PEKTUBHOCTU MCKYCCTBEHHOW MHCEMUHAIINN);

5) BUY-undexuuss y NUCKOPAAHTHBIX MApTHEPOB, HE3ABUCHUMO OT
craryca ¢epruwibHoCcTH [3].

[Ipouecc  mpoBeneHUsT JAAHHOTO  METOJIa  BCIOMOTAaTEIbHBIX
PENPOAYKTUBHBIX TEXHOJIOTUHN BKIIIOUAET B C€0SI MOHUTOPUHT Y CTUMYJISIIMEIO
OBYJISITOPHOTO TpOIecca KEHITUHBI, yIAICHUE SUIIEKICTKA U3 €€ SUYHUKOB
U OIUIOJIOTBOPEHUE HUX CIEpPMaTO30MJaMu B CIEIUAIbHON cpeae B
naboparopuu. [locne Toro, Kak OmiIOAOTBOPEHHAS STHIEKIIETKA MTOIBEPTaeTCs
KyJIbTUBUPOBAHHIO IMOpPHOHA B T€UEHUE 2-6 JTHEH, €€ MEPEHOCST C MOMOIIIbIO
KareTepa B MaTKy C IEJIbI0 YCTAHOBIICHHS YCIICIIHOW OEpEeMEHHOCTH.

OKO ocymiecTBisieTcs Ha OCHOBAaHUU TPaKIaHCKO-IIPABOBOTO JI0TrOBOPA,
B Ka4eCTBE CTOPOH KOTOPOTO BBICTYMAET NPEAOCTABIAIONIAS YCIyTU
pENpOyKTUBHASl KIMHUKA U KCHIIIMHA-TAIMEHT, T.€. MoJydarenb yciyr. B
KaueCTBE CYIIECTBEHHBIX YCIOBUM pacCMaTpUBA€MOT0 KOHTpPaKTa
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HE00X0AMMO 0003HAYUTh MPEAMET JOTOBOPA, IIEHY MPEAOCTABISIEMBIX YCIYT
U YCJIOBHUS O CylnbO€ KPUOKOHCEPBUPOBAHHBIX SMOPHUOHOB.

JINCKYyCCMOHHBIM TIPpHU3HAETCS BOMpoOC 0 mpeamere aoroBopa IKO.
OOparuM BHUMaHUE Ha TO, YTO MIPEMET JIOTOBOPA COCTABISIET COBOKYTHOCTh
MEIUIIMHCKAX M HEMEIUUMHCKUX YCIAyr IO JIEYEHUIO OeCIuIousl.
[IpenmeToM AOTOBOpa HE MOXKET SBJISATHCS dMOPUOH U caM PEOEHOK,
POAMBIIMIICA B Cciydae OJIarOMOJIYy4YHOTO TMPOBEICHUS MPOIEAYPHI,
NpPOTEKaHUsI OEPEMEHHOCTU Po/oB. Hanmnuue marepuanibHOTO pel3yibrara
npotuBopeyuT camoit cymuoct DKO kak yciyru, T.K. Jitodas yciayra - 3T0
NESITEIbHOCTh 0 CBOEW CYTH, pe3ylbTaThl KOTOPOW HE MOTYT UMETh
MaTepHUaIbHOTO BBIPAKEHUS, MOCKOIBKY OHU PEATU3YIOTCSl U TOTPEOISIOTCS
MPU OCYLIECTBICHUHU ATOU JESATEIHHOCTH.

BTophIM CyllleCTBEHHBIM YCIIOBUEM JIOTOBOpA SIBJIAETCS €ro 1ieHa. [{eHna
JIOTOBOpA MPEACTABISAET COOOM CTOMMOCTHOE BBIPAXKEHUE MPEICTABISIEMOTO
KOMIUIEKCA MEIUIIMHCKUX U HEMEAUIUMHCKUX YCIVT.

Otudeckue npobaemsl ocyuiectBiaeHus: KO cBsizanbl c:

1) CocrosiHMEM 370pOBBSI ACTEH, POXKICHHBIX MO 3TUM METOJUKAM;

2) CocrostHrEM 3I0pOBbS KEHIIUH, 00OpaTUBIIMXCS K IpuMeHeHnto BPT;

3) OnpeneneHueM Cyab0bl 3aMOPOKEHHBIX YEIOBEUECKUX IMOPHOHOB,
octaBmmxcs nociie nposeneHus IKO;

4) OtbopoM 5>MOpPHOHOB, KOTOPBIM MPOBOJUTCSI C TMOMOIIBIO
MPEUMILIAaHTAIIMOHHOW TeHeTU4ecKor auarHoctuku (manee — IIT/) mos
MEPEHOCa TOIBKO CaMbIX 3I0POBBIX AMOPHOHOB.

Hetu, poxxaennsie ¢ nmoMmoibio KO, umeroT 6osiee BHICOKUNA MPOIICHT
HEOJIAronpUsITHBIX MEIUIIMHCKUX TOCIEACTBUNA, 4YeM JEeTH, 3a4aThble
€CTECTBEHHBIM ITyTeM [4, c. 1225-1232]. DTu aetu umerot 0oJiee BHICOKHE
MOKa3aTesii HEJJOHOIIEHHOCTH M HU3KOW MAacChl Tella MpU POXKIACHUH, a
TAaK>K€ MOBBIIICHHBIN PUCK BPOXKJIAEHHBIX J1€(hEKTOB, OCOOEHHO MOPOKOB
Pa3BUTHS cep/lla U XpOMOCOMHBIX aHOMAJIM. B 1010IHEHNE K yITOMSIHY ThIM
BBIIIIC HAPYIIEHUAM Yy ACTEH, pOKICHHBIX ¢ momonpio JKO, Takke MOXKeT
HaOMofaThecsl  Haauyue  3a00JieBaHUM, TakMX  Kak:  HapylICHHE
MICUXOMOTOPHOTO Pa3BUTHUSI, AETCKUU IepeOpalibHbI mapaiud, ayTU3M U
acTMma.

OKO o00b1yHO cumTaeTcsa O€30macHBIM METOJIOM JICUCHHS, HO
CYILIECTBYIOT HEKOTOPBIE PUCKH, CBSI3aHHBIE C €ro puMeHeHneM. [Tockonbky
OKO saBagercsa criocoboM JieueHus 3a00JIEBaHUs, @ IMEHHO OeCILIONHUS, OHO
UMEET HEOOJIBIITYIO BEpPOSITHOCTh TOOOUHBIX 3(pPexToB. Hanbonee cepbe3HbiM
U3 HUX MOXET OBITh CHHJPOM THNEPCTUMYISIIUNA SIMYHUKOB. DTO BBI3BAHO
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TEM, UYTO B SMYHUKAX Pa3BUBACTCS CIUIIKOM MHOTO siiekineTok. KO Takxke
MOXET MPUBECTU K MHOTOIUIOAHOW OEpEMEHHOCTH, MOCKOJIbKY B MAaTKy
BO3BpaIarT 6osee ogHoro sMopuoHa. CornnacHo otdeTty, okoso 30 % DKO
MOXKET MTPUBECTHU K MHOTOIUIONHON OepemeHHocTH. DKO Takxke nMmeert dosee
BBICOKHI IIAHC BBI3BaTh BHEMATOUYHYIO OEPEMEHHOCTD.

BoJIbIIMHCTBO ~ HEONATONPUSITHBIX ~ MEIUIIMHCKUX  MOCJEJACTBUM,
BO3HUKAIOIIUX Y JKEHIUH, oOpartuBmuxcs k DKO, cBi3aHbl C OOJIBIITUM
YUCIIOM MHOTOIUIOAHBIX OepeMeHHOocTel. OIHOBPEMEHHO C JTHM,
aKyliepckue npoOieMbl Yaille BCTPEUAIOTCA MPU MHOTOIUIOIHOW, YeM IpHU
OJHOILJIOAHOM OepeMeHHOCTH. TeM He MeHee, aaxe OIHOIUIOAHAS
OEpeMEHHOCTh, 3ayaTasi ¢ MOMOIIBI0O BCIIOMOTATEIbHBIX PEMPOTYKTUBHBIX
TeXHoJioruid, B uvactHocTu, DKO, mpencraBnser 0ojiee BBICOKUM PUCK
BO3HUKHOBEHHUSI y Marepeil HeONMaronpusiTHbIX MOCHEACTBUM, TaKUX Kak
JIOPOJIOBOE  KPOBOTEUEHHUE, apTepualibHasi TUIEPTEH3Hs BO BpeMs
OEpEMEHHOCTH, TMPEKJAECBPEMEHHOE H3JIUTUE IUJIOAHBIX 000J0YEK JHOO
TeCTAllMOHHBIM JUa0eT, YeM OJHOIJIONHAs OEpeMEHHOCTb, 3adaras
€CTEeCTBEHHbIM myTeM [5, c. 187-194].

B nensax ynyumenus agppexruBHOocTH KO 00BIMHO CO31a10T OO0IBIIOE
KOJIMYECTBO ASMOpHOHOB, 0T 10 10 12, u3 xotophix 1 n1ub0 2 mepeHocsTCS.
OcragBuimecss SMOPUOHBI 3aMOPAKUBAIOTCSA. JTa MPAKTUKA O3HAYAET, UYTO
KOJIMYECTBO 3aMOPOXKEHHBIX (KPUOKOHCEPBUPOBAHHBIX) YEJIOBEUYECKUX
AMOPUOHOB MOCTENIEHHO YBEJIMUUBAETCS. B CBSI3U ¢ TUM BO3HUKAET BOIPOC
0 Ccynb0e KPHOKOHCEPBUPOBAHHBIX 3MOPUOHOB, UTO BJIEYET 3a COOOM
BO3HUKHOBEHUE OMOATHYECKUX MpoOsieM. [lonaraeM, ecTh YeThIpe pelieHus
JUISL 9TUX dMOPHOHOB:

1) ocTaBUTh MX 3aMOPOKEHHBIMH HAa HEOIPEJEICHHBIN CPOK;

2) UCHOJNIb30BaTh UX NI OMOMEAUIIMHCKUX SKCIEPUMEHTOB;

3) pa3pemmTh UCHOIb30BaTh UX B PENPOAYKTUBHBIX MpOrpaMmax JIHIl,
HE SIBJIIIOIINXCA UX TEHETUYECKUMU POJUTEISIMU, TaK Ha3bIBaeMasi JJOHALIUS
SMOPHOHOB;

4) yTWUIN30BaTh.

OcraBieHrue YMOPHOHOB 3aMOPOKEHHBIMU HA HEOIPEICIICHHBIN CPOK
MpeIoiaracT uX BO3MOXKHOE JTaJIbHENIIIEEe UCTIOJIb30BAHUE TEHETUUECKOM
MaTephl0 U MEPecajiky B €€ OpraHu3M JubO B OpraHU3M CYppOTraTHOU
Marepu B IEJISX HACTYIUICHUSI OEPEMEHHOCTH, BIHAIIUBAHUS U POXKICHUS
pebOeHKa.

OMOpPHOHBI NPEJICTABIIIOT HEBEPOSITHO OOJBIIION UHTEPEC IJIsl YUEHBIX,
T.K. Ha pPaHHMUX dTanax pa3BUTHUS 3apOJbIIa KIETKH €ro Tena eme
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Henuddepennrporanbl. CienoBareIbHO, OHA MOTYT TIPEBPATUTHCS B KIIETKH
000 TKaHW opranu3Ma. JIaHHBIE KJIETKH Ha3bIBAIOT CTBOJOBBIMH, U, XOTSI
OHM BCTpPEYAIOTCS JaXe BO B3POCIOM OpraHu3Me, SMOpHUOHAIBLHBIC
CTBOJIOBBIE KJIETKHA TMPEACTABISIOT HAWMOOJBINYI0 HAyYHYIO II€HHOCTb.
Hcnonp3oBaHne YMOPUOHOB 1T OMOMEANITMHCKIX KCTIEPUMEHTOB SIBIISIETCS
OTHUM W3 HamboJjee AMCKYCCHOHHBIX BOMPOCOB OTEUECTBEHHOW OMOATHKU
U TIpaBa U HYXXJAETCS B CAMOCTOSITEIIPHOM HCCJICIOBAaHUU W OTACIHHOM
pabore.

UYenoBedeckast ®KU3Hb €CTh a0COJIIOTHAS [IECHHOCTh, HEM3MEpUMAas U KaK
TaKoBasi HECOTIOCTaBMMAsI HU ¢ Kakou apyroi. Ha Ham B3msig, paspenmTs
WCIIOIb30BaTh AMOPHOHBI B PENPOAYKTHUBHBIX TMIpOrpaMmax JHIl, HE
SIBIISTFOIIAXCS] X TEHETHYECKUMU POIUTEISIMH, MPABWIHLHO, MOCKOIBKY 3TO
MOXXET TIOMOYb JPyTMM JIFOASIM, CTPAJaloIIuM  TeHETHYECKUMHU
3a00JICBaHUSIMHU ¥ HEXKEJIAIOIIMM T10 3TOW MPUYHMHE CO3/1aBaTh SMOPHOHOB
U3 CBOMX IOJIOBBIX KJIETOK, peaJiM30BaTh MPaBO Ha CEMBIO M JaTh UM
BO3MOKHOCTh 3aBeCTH pebenka. Kpome Toro, MOHWpOBaHHBIE SMOPHOHBI
MOTYT OBITh UCITOJIL30BAHBI U B TIPOTPaMMe CyppOraTHOTO MaTepruHCTBa. [t
JIOHAIIMK 3MOPUOHOB O00S3aTEILHO HYXHO NHCHbMEHHOE pa3pelieHue
YKEHILUHBI, poxoauBiIe mporpammy IKO.

JloHarus mpeacTaBisieTcss TYMaHHOM MO OTHOIICHHUIO KaK K CaMUM
AMOpHUOHAM, KaK K YEJIOBEUSCKUM 3apOJbIIIaM, TaK U K OMMMCAHHBIM JIIIAM
C TEHeTWYeCKUMHU 3abosieBaHUsMU. JloHAIUs SMOpPHOHOB CUHTAETCS
MOJIOKUTETLHBIM PENICHUEeM JJISI HUX, TOCKOJIBKY, €CITH IMOPHOHBI HE
WCTIONB3YIOTCS POTUTEIISIMHU B PETIPOYKTUBHBIX TEIISIX, MX JOHAITUS STHICCKH
OoJiee ompapiaHa, yem Jro0ast aApyras cyap0a, KoTopass MOXET ObITh UM
yrOTOBaHa.

[IpoBeneHne METUITMHCKUX TPOIEAYp, HAIpPaBICHHBIX HACTYILJICHUE
OepeMEHHOCTH W POXICHHE PEOCHKA, SIBISACTCS, JTYUYIIUM DPEIICHHUEM, T.K.
UX TeJb COCTOUT B TOM, YTOOBI TTOMOYbh MOCTPOUTH CEMbBH, T.€. TIOMOYb
OECIIOHBIM TapaM 3aBECTH peOeHKa, a TaKKe 3alllUTUTh OCHOBHOE OJ1aro
AMOpHOHA, €r0 >KU3Hb.

CrnenoBaTenbHO, MHOTHE MCCIIEIOBATEIN M METUIIMHCKUE YIPEKICHUS
BUJIAT B JOHAIMHM 3aMOPOKCHHBIX MOPHOHOB alIbTEPHATHBY HMX CyIhOeE,
KOTOpasi ¢ dTUYECKON TOYKW 3pEHUs JydIlle, YeM WX HCIOJIb30BaHUE IS
OMOMEIUIIMHCKUX SKCIIEPUMEHTOB JHOO yTHIIM3AIHSI.

Yrunuzanuo SMOpPHOHOB OCYMIECTBISIET KIWHUKA, B KOTOPOH
npoBoauiioch DKO. YTtunuzanus 3MOpHOHOB O3HA4YaeT UX Pa3MOPO3KY C
MOCJIETYIOIIECH THOSTBbIO U YHUUYTOKCHHEM KaK MEIUIIMHCKUX OTXOA0B. ITO
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HEMPABWIBHO C TOYKHU 3PEHUSI MOPAJIU, OJIHAKO MO3BOJIUTEIHLHO C MO3UIIUU
JIEUCTBYIOIIETO 3aKOHOAATEIbCTBA.

Jlns mpoBeneHUs YTWIM3alMM SMOPUOHOB BpadyaMm HEOOXOJAUMO
MOJIYYUTh TUCbMEHHOE Pa3pelIeHUE OT KEHIIUHBI-MAIMEHTKU. J[0 ero 3Toro
AMOpPHUOHBI OyAyT XpaHUTHCS MPU OYEHb HU3KUX Temmeparypax. Eciu B
TEUEHHE HECKOJbKUX MECAIIEB IMAallMeHTKa HE BBIXOAUT Ha CBS3b,
PENPOAYKTUBHAS KJIIMHUKA CBA3BIBACTCS C HEM JIMOO XOTs ObI MPEANPUHUMAET
MONBITKU, HAMPaBJIEHHbIE HA 3TO. [[0 WcTeueHnn NponrcaHHOTO B JJOTOBOPE
CpoKa MEIUIMHCKUE PAOOTHUKM IMOJy4YalOT MPaBO HA HCHOJIb30BaHHE
KPUOKOHCEPBUPOBAHHBIX SMOPUOHOB IO CBOEMY YCMOTPEHHIO, T.€. Ha
YTWJIU3ALMIO, HCIOJIb30BaHUE B KauyeCTBE JOHOPCKHUX, Mepenarh s
MPOBEICHUS MEIUIIMHCKUX wuccaeqoBannii. CaMo ycClOBUE O CyAbOe
KPUOKOHCEPBUPOBAHHBIX SMOPHOHOB BO3MOXKHO pPAacCMAaTPUBATh B KAU€CTBE
CYIIECTBEHHOTO YCJIOBUSA, T.K. OHO TMPOIKCHIBAECTCS B IOJABIISIIOIIEM
oosbmuHcTBEe  AoroBopoB OKO. JlaHHOoe ycioBue 0OroBapuBaeTcs
MAlMEHTKON ¢ PENpOAyKTUBHON KIMHUKON MPEABAPUTENBHO U MPU
W3MEHEHUU PEUICHUS] MAUEHTKH MOXET ObITh U3MEHEHO U H3JI0KEHO B
JIOTIOJTHUTEJIBHOM COTJIAIIICHUHU.

[IpenmmnantanoHHasi TeHeTUUYeckass auarHoctuka (manee - I1I/])
cyliecTByeT B (¢opMe JIabOpaTOpHOro METOja, MPEeAHA3HAYEHHOTO JIs
F€HETUYECKOrO0 UCCIEA0BaHUs SMOpPHUOHOB TMEpell HX TEPEHOCOM W,
CJIeI0BaTeNbHO, NIEpel UMIUIaHTauel B Matky. llenbio 3Tol mponeaypsl
ABJISIETCS OIpPEJICICHUE TOr0, UMEIOT JIM ASMOPUOHBI TEHETUUYECKYIO WU
XPOMOCOMHYI0 aHOMAJIUIO JIKOO SABJISIIOTCA JIM OHM  HOCHUTEJISIMU
reHeTH4YeCcKoro (akrtopa pucka 3a0ojieBaHHs, OCOOCHHO B Te€X Iapax, B
KOTOPBIX XOTs1 Obl OJJUH U3 MAPTHEPOB MPEACTABIISAECT BEICOKUN PUCK PA3BUTHS
T€HETUYECKOE COCTOSIHME, KOTOPO€ OHM MOMIM Obl Mepelarb CBOEMY
MTOTOMCTBY.

C »oTuYeckod TOYKM 3pEHHUS TaKyl JHAarHOCTUKY BO3MOXHO
paccMaTpuBaTh KaK MPUHSTHE MEIUIMHCKUMH paOOTHUKAMH PEIICHUS O
TOM, KaKh€ 53MOPHUOHBI MOTYT W JOCTOWHBI XUTh, a Kakue HeT. C
MEIUIIMHCKON TOYKM 3peHust mpoBeneHue III)] BmojsHe 000CHOBAaHHO
MPU3HAECTCA MNPABWIBHBIM, T.K. OT 3TOT0 3aBUCUT COCTOSIHUE 37I0POBbS
OyIyIIero MOKOJICHHUS.

[1I']1 B HacTosiiee BpeMs BCE Yallle UCIOJIb3YETCs IS PEIOTBPAILICHUS
3a00JieBaHUM, KOTOPhIE MOTYT MOSIBUTHCSI BO B3pOCIIOM Bo3pacte. B menom
MOXHO ckaszarb, 4To I/ mcmonedyercs npu KO 1 mOBBIIEHHS €T0
3(pHEeKTUBHOCTH.
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TakuM 00pa3zoM, HECMOTpPS Ha BBIINIEHU3JI0KEHHBIE ITUKO-IIPABOBBIE
npoOsieMbl B chepe 0CYyIECTBIECHUS SKCTPAKOPIIOPATIBHOTO OILIOIOTBOPEHMUS,
U3 BCEX CYIIECTBYIOIIMX BCIIOMOTaTeNbHBIX PEMPOIYKTUBHBIX TEXHOJIOTHI
3a4acTyr0 OOpallleHUue MPOUCXOAUT UMEHHO K HEeMY. JTO YKa3bIBaeT Ha
MUHUMAJIBHBIA CTpax JMOO OTCYyTCTBHE TAKOBOTO MEpe]l MPOBEACHUEM
JTAHHOM CIIOKHOW C MEAMIIMHCKOM TOYKM 3PEHHUS IPOLEAYpPHI, a TaKKe Ha
TOTOBHOCTh JKEHIIMH NPUHUMATh yyacThe B €€ mporpammax, 4To,
HECOMHEHHO, OLICHUBAETCS IMOJIOKHUTEIBHO.
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IN VITRO FERTILIZATION: LEGAL AND ETHICAL
PROBLEMS

This article examines the legal and ethical problems of in vitro fertilization.
service recipient. In the process of writing a scientific article, the author comes
to the conclusion that despite the existing ethical and legal problems in the field
of in vitro fertilization, it is often referred to from the entire spectrum of assisted
reproductive technologies.
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YAK 347.772

Jloanackaa B. B.
CeménoBa A. B.

3JIOYNOTPEBJIEHUE ITPABOM I1PU PEI'UCTPALIMHU
TOBAPHOI'O 3HAKA: AHAJIN3 IPAKTUKHU POCITATEHTA

PaccmoTpen dacTHbIM ciywyail 3i0ynorpeOieHuss npaBoM B cdepe
UHTEJIEKTYalbHOM coOcTBeHHOCTH. Ha ocHOBe ananu3a npaktuku PocnateHTa
BBISIBIICHBI M  CHUCTEMAaTHU3UpPOBAHBI 3JEMEHTBHl OPUIUYECKOTO COCTaBa
«aHHYJIUPOBAHUS»  PETUCTpPAIMM  TOBAPHOTO 3HAKa HAa  OCHOBaHUHU
3noynoTpebienus: mpaBoMm. ConocrapieHa komneTeHIusi PocrnareHta u cynoB
10 PTOM KaTeropuu eIl

Knioueevie cnosa: unHTennekTyanbHasi COOCTBEHHOCTb; MCKIIIOUUTEIIBHOE
IIPaBo; 3JI0yNOTPEOICHUE MPABOM Ha TOBAPHBIN 3HAK; OCIIAPUBAHUE PETUCTPALIMU
TOBApHOTO 3HAaKa; TOBAPHBIA 3HAK.

OcymiecTBieHre CyObEKTUBHBIX MpaB, UX 3allldTa U OXpaHa 00JIagaroT
celu(pUKOd, B TOM YHUCII€ B 3aBUCHUMOCTU OT IMOAOTPACTH TPaKIaHCKOTO
npasa.

B cdepe unHTENMIEKTyaIbHONM COOCTBEHHOCTH, B CBSI3U C BBISBIICHHOMN
HAMHM Ha OCHOBE aHalin3a cTaTUCTUKU PocmareHTa pocra MOCTyIUIEHUS
3a8BOK, MOJAAHHBIX HA TOCYIAPCTBEHHYIO PErMCTPALIMIO TOBAPHBIX 3HAKOB
[1], B HacTosiIIee BpeMsi MHTEPEC MPEACTABISET 3JI0yNOTpeOieHne MPaBoM
IIPYU PETUCTPAIIMU TOBAPHBIX 3HAKOB. JIUIla perucTpupyroT TOBapHbI€ 3HAKU
HE JUIS TTOTyYEHUsI MPaBOBOM OXpaHbl MHIMBUYATU3UPYIOIIUX 0003HAYEHUH,
a JJIs 3aBEeIOMO HEeJOOpPOCOBECTHOTO OCYIIECTBJICHHUS MpaBa C IIEJIbIO
OPUYMHEHUS Bpela JpyromMy JHIly, OJOKMUPOBAHHUS HCIOJb30BAHUS
TOOPOCOBECTHBIM JIMIIOM HHJIUBUAYATU3UPYIOIIUX 0003HAYECHUIA.

HccnenoBanne MNpPOBEAEHO Ha OCHOBE KIACCHMUECKHUX padoT IIo
OCYILECTBJICHUIO U 3ammuTe cyObekTuBHBIX mpaB (B. II. I'pubanoB [2],
C. H. bparycy [3]), mo mnpaBy WHTEJIEKTYaJlbHOM COOCTBEHHOCTH
(B. A. Jlozopries [4], Y. A. 3enun [5]), COBpeMEHHBIX padOT 1O TUM TeMaM

© Honunckas B. B., Ceménosa A. B., 2022
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(B. B. Jlomunckas [6], JI. A. HoBocénosa [7]), a Takke myOJMKaIui 10
toBapHbIM 3HakaM (A. C. Bopoxesuu [§]).

[lenbto cTarby SIBASIETCS BBISIBJICHUE MOJICIH 3J10yNOTPEOICHUS TPAaBOM
MpU pPErucTpali TOBApHOro 3Haka. [[ns e€ JOCTMXKEeHUs MOCTaBIEHBI U
pEUIeHBI 3a/1a4u:

— aHanu3 npakTuku PocnareHta mo 3710ynoTpeOIeHuI0 MpaBoM,

— YCTAHOBJICHHE IOPUJMYECKOIO COCTaBa ISl «aHHYJIHUPOBAHUSI
pErUCTpallui TOBAPHOTO 3HAaKa HEJOOPOCOBECTHOIO JIMIla HA OCHOBAHUU
3JI0YNOTPEOJICHUST TTPaBOM,

— COMOCTABIICHHE KOMITETeHIIMU PocrarenTa u apOUTpakHbBIX CY/I0B MO
3TOU KaTEerOpUM JIEI.

B pesynbrare aHanu3a nOpakTUKM ~— PocmareHTa  BbIsIBICHA
pacnpocTpaHEeHHAs] MOJENb 3J10yNOTPEOICHUST TPaBOM: HETOOPOCOBECTHBIE
JUIa PETUCTPUPYIOT TOBAPHBIE 3HAKU CXOJIHBIE JO CTENEHU CMEIICHUS C
WHJIUBUIYATU3UPYIOIIUMHU O003HAYEHUSMH JPYTHUX JHI], KOTOPhIE€ aKTUBHO
UCMOJIB3YIOTCA, HO €II€ HE 3aperucTpupoBaHbl. BriocnmencTBum Takue
HEZI00POCOBECTHBIC JUIA MPEABSIBISIIOT UCKU O B3BICKAHWU KOMIICHCAIIUU
3a HEMPABOMEPHOE HCIOJb30BAHUE O0O3HAUYCHUS M O MPEKpallCHUU
UCIIOJIb30BaHUU O0O3HAYEHUsI K JOOPOCOBECTHBIM JIMIIAM.

3aKOHOM YCTAHOBJICHBI MOCJEACTBHUS TaKOTO HEI0OPOCOBECTHOTO
noBeneHus. CorntacHo 0o01IEMy MpaBUily, 3aKperuieHHOMY B 1. 2 cT. 10
I'paxnanckoro komekca Poccuiickoit ®enepanun (mamee — 'K PO)
3JI0yHOTpeOJICHuE MPAaBOM SIBJISIETCSI OCHOBAHMEM ISl OTKa3a B 3alllUTE
HCKITIOUUTEIBHOTO TipaBa. B coorBercTBuM C 1. 6 1. 2 ct. 1512 I'K PO
37I0ynoTpeOIeHre MPaBOM SIBJIIETCS CAMOCTOSITEIbHBIM OCHOBAaHHUEM IS
ocHiapyBaHUs U MPU3HAHUS HEIEUCTBUTEILHBIM MPEOCTABICHUS MPABOBOM
OXpaHbl TOBapHOMY 3HaKy. M3 3TOro cienyeTt, 4To 3aMHTEPECOBAHHOE JIUIIO
MOKET OCHOPUTh PETUCTPAIMI0 TOBAPHOTO 3HAKA HEA0OPOCOBECTHBIM
JUIIOM, CaMO 3aperuCTPUPOBATH CIOPHOE OOO3HAYEHHWE U CTaTh €ro
MpaBoOOJIaIaTEIEM.

3ammTa rpakJIaHCKUX IpaB, a UMEHHO OCIapUBaHUE, TPOUCXOAUT B
aqMuHUCTpatuBHOM nopsake. CornmacHo 1. 3.2.15 [pukaza MunoOpHayku
1 MunskoHoMmpasButus Poccutickoit ®enepanuu ot 30.04.2020 1. Ne 644/
261 «OO0 yTBEepXJIEHUM TMPABWI PACCMOTPEHHUS U pa3pelIeHUs
deneparbHBIM OPraHOM KMCHOJHUTEIBHON BJIACTU MO MHTEIUICKTYaJIbHOU
COOCTBEHHOCTH CIIOPOB B  aJMHUHHUCTPATUBHOM  Topsake» [9],
3aMHTEPECOBAHHOE JIMIIO BIIPaBe MO/IaTh Bo3pakeHue B PocnaTeHT npoTun
MPENOCTaBICHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKY, €CIIM JEHUCTBUS
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npaBooOnaarensi, CBA3aHHbIE C MPEJAOCTABICHUEM MPABOBOM OXpaHbI
TOBapHOMY 3HAaKy, MPU3HAHBI B YCTAHOBJICHHOM 3aKOHOJATEJIbCTBOM
Poccuiickoit ®Deneparnuu mOpsiiIKEe 3JI0YNOTPEOICHUEM MPaBOM JIMOO
HEJI0OPOCOBECTHON KOHKYPEHIUEH.

[lo pe3ynsraram paccMOTpPEHHsS] NPUHUMAETCA pelIeHue 00:

— VIOBJIETBOPEHUM BO3PAXKEHUS W TPU3ZHAHUU TMPEOCTABICHUS
MPaBOBOM OXpaHbl TOBAPHOMY 3HAKy HEIECUCTBUTEIBHBIM MOJHOCTHIO WIIU
YaCTUYHO;

— OTKa3e B YJOBJIECTBOPEHUU BO3PAXKEHUS U OCTABJICHUU B CHUJIE
MPaBOBOM OXpaHbl TOBAPHOIO 3HAKA.

B mepuon ¢ 2018 mo 2023 r. PocnareHT npussi 23 pemieHus 1o
OCIMIapUBAHUI0 HAa OCHOBAHUU 3JO0YNMOTPEOJICHUSI MPABOM, U3 HUX B 13
pemenusix PocnareHt ynosieTBopui Bo3paxenue; B 10 pemenusix PociareHT
OTKa3aJl B YIOBJIETBOPEHUHU.

Ha ocHoBe ananu3a npaktuku PocnaTeHTa JieaeM BBIBOJ O TOM, UTO
JJIs YIIOBJIETBOPEHUSI BO3PAKEHHUSI HEOOXOJUMO HAJIMUYME COBOKYIHOCTHU
CIEAYIOUIMX 3JIEMEHTOB: HOPUIUYECKUN (PakT (pelieHue cyna, KOTOPbIM
JNEUCTBUSL MPaBOOOJIaaTeNsl MPU3HAHBI 3JIOYNOTPEOJICHUEM IIPABOM);
3aMHTEPECOBAHHOCTH JIMI[A, OCHAPUBAIOIIETO PETUCTPALIUIO; JEUCTBUS IO
3JI0yNOTPEOJICHUIO TPAaBOM JOJDKHBI MPOUCXOAUTh MMEHHO Ha CTaJuu
perucTpanuu, a He HCHOJIb30BAHUS.

1. Hamnuue ropuaugeckoro (pakra — CyiedHOro penieHusi, yCTaHOBUBILIETO
rpaxaaHckue npasa u obs3anHocTH (. 3 1. 1 ct. 8 'K PO).

B pamkax mepBoro sinemMeHTa HeOOXOJMMO YCTAHOBUTH COOTHOIICHUE
komreTeHMit Pocmarenta u apOutpaxHbix cymoB. OcmnapuBanue
perucTpan Ha OCHOBAaHUM 3JI0YMOTPEOJICHUS MNPaBOM MPOUCXOAUT B
Pocnatente, HO kBanuduuUUpoBaTh JEUCTBHUS IpaBooOamaresss 1o
NpUOOPETEHUIO KCKIIOUYUTEILHOTO TMpaBa Ha TOBAapHBIM 3HAK Kak
37I0yNIOTpeOJIEHNE MPaBOM MOXET TOJNbKO cyd. Ecnm 3asButens oOparurcs
Cc Bo3paxkeHneM B PocmareHT 0e3 pemieHusi cyjaa, B KOTOPOM JAEHCTBUS
npaBooOnajaTesnss NpU3HAHBI 3JI0yNOTpeOieHueM MpaBoM, To PocmareHT
OTKQXXET B YyJIOBJIECTBOPEHUHM BO3PAXKEHUS, TaK KaK OTCYTCTBYET
IOpUJIMYECKUN (PaKT.

Hanmpumep, B pemiennn Pocnarenra ot 21.04.2023 1. Ne 2023B00307
0o pe3yabTaraM pPAaCCMOTPEHUSI BO3PAXKEHUS NPOTUB MPEAOCTABICHUS
MMPABOBOM OXpaHbl TOBAPHOMY 3HAKy MO CBUAETENLCTBY No 302687
«IKOJIBHBIE» komnerust oTka3ajia B yIOBJICTBOPECHUU BO3PAKEHHUS, T. K.
3asBUTENIb HE MPEAOCTAaBWI PEIICHHWE YIOJIHOMOYEHHOro opraHa (cyna),
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KOTOPBIM YCTAHOBJICHO 3JI0yHOTpeOIeHUE MpaBOM IpaBooOIajaresieM mpu
MPUOOPETEHUH UCKITIOYUTENILHOTO MPaBa Ha OCMapUBAEMbIN TOBAPHBIN 3HAK,
a «...OlleHKa OOCTOATENIbCTB, CBA3AHHBIX CO 3JIOYNMOTPEOJICHUEM IMPABOM,
HE OTHOCUTCS K KommereHumu Pocmarenta» [10].

Nutepec takxke npeacrasnser pemenue Pocnarenra or 22.07.2021 .
Ne 2021B01009 [11]. IlocranoBinenuem TpeTbero apOUTPaKHOTO
anessnuoHHoro cyga ot 25.02.2020 r. mo nmemy Ne A33-2334/2018
nevictust U1 Anrabaesa B. I1. ObUIM pacuieHEHBI Kak 3JI0yNOTpeOSieHHE
npaBoM [12]. Ha ocaoBanuu 3toro 3asBuress UIT [lynkoB A. K. oOpatuics
B Pocmarent ¢ Bozpaxenmem. Ho BmnocmeactBum Cyn 1o
VMHTEJUIEKTYaJIbHBIM PaBaM OTMEHWJ aneuisinuoHHoe [locTaHOoBIEHHE U
OTIPaBUJI JIEJI0 HA HOBOE PacCMOTpEHME. PocmareHT cripaBeiinBO PEeLInIL,
YTO OTMEHA MOCTAHOBJICHUS BJIEYET BBIBOJ 00 OTCYTCTBUM MPU3HAHHOTO
B YCTAHOBJIEHHOM mopsijke ¢akrta nmpuzHanus aevctBuid MIT AnrtabaeBa
B. I1. 3moynorpebiienreM mpaBoM Ha JaTy MOAAud BO3PAKEHUS U OTKa3ajl
B YAOBJIECTBOPEHHHU BO3PAKCHUA.

B pemenun Pocmarenta ot 16.05.2019 r. Ne 2019B00372 [13].
Konneruss monarana, 4To TOBapHbBIA 3HAK 3aABUTEISA CXOX JO CTEIICHU
CMEIIEHUS ¢ OCIIAPUBAEMbIM TOBapPHBIM 3HAKOM MPABOOOIIAIATENS U yKa3aia
Ha JaHHbIM ¢akT B 3akimodueHud. Ho naHHbil ¢dakT He sBiIseTCS
IOpUJIMYECKUM, TaK KaK MPU3HAHUE JCHCTBUN 3JI0YMOTPEOJICHUEM MPABOM
HAXOAWUTCS B KOMIIETCHIMH cyda, a He Pocmarenra. Ha ocHoOBanuun
OTCYTCTBUS IOPUJIMUECKOTO (paKkTa — HE ObUIO PEHICHUS YIIOJHOMOYEHHOTO
OpraHa — KOJUIETHSI OTKa3ajia B YNOBJIETBOPECHHUM BO3pakeHHs. Kak MeTko
BbIpazmwiack A. C. Bopoxesnu: «Ha PocriareHT n0ipKHA BO3/IarateCsa B TAKOM
cllyyae TeXHUYecKas (PyHKIUs — aHHYJIUPOBAHUE PETUCTPALIMM TOBAPHOTO
3HaKa BO MCIIOJIHEHHE peuIeHus cyma» [8, c. 29].

Nrtak, "MEHHO pelieHue cyia, B KOTOPOM JACUCTBUS MpaBooOIIaiaTess
MpPU3HAHBI 3JI0YNOTPEOJICHUEM TIPABOM, SIBISETCSA OCHOBAHUEM ISt
OCITapUBAHUS TPEIOCTABJIEHUS MMPABOBOM OXPaHbl TOBAPHOI'O 3HAKA. JTO
noATBepxkaaercs, Hanpumep, 0. 170 [Toctanosnenus [Lienyma BepxoBHOTO
Cyma P® or 23.04.2019 Ne 10 «O npuMeHEHWH YaCTH YETBEPTOU
I'paxxmanckoro koaekca Poccuiickon @enepamuny» [14].

3amuTa 3agBUTEINS YCIOXKHSIETCA TE€M, YTO 3aKOHOAATEIbCTBOM HE
MPEayCMOTPEHA  BO3MOXKHOCTb  MNPEABSABICHUS  CaMOCTOATEIBHOTO
cyneOHoro TpeboBaHUS O TMPU3HAHUM JIEUCTBUI MpaBooOIagaTeNs
3noynorpeodnieHueM npaBoM. OHO MOXET OBITh YCTAHOBJIEHO CYAOM IIpHU
paccmotpenun uHoro aena [14]. Kak yka3zano B pemenun Pocmnarenra ot
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27.11.2020 1. Ne 2020B03415 «... ycTaHOBJIEHHbIE CyIaMH (PAKTbl UMEIOT
NPEIOIUINATILHOE 3HAUCHUE U HE MOJJIeKAT MOBTOPHOMY HCCIIEI0BAHUIO
Kojuieruei» [15].

B HekoTOpbIX chy4asx Cyabl MOTYT IO KaKUM-JIMOO HOpUYMHAM
BBICKA3bIBaThCSl HEOIHO3HAUHO. Torma PocnareHT Takke MOXKET OTKas3arh B
yJIOBJIETBOPEHUH BO3paXKCHMS, TaK Kak He B KommeTreHIuu PocnareHrta
YCTaHABIUBATh U KOHKPETU3UPOBaTh topuauueckue (axtel. Hampumep, B
pemennu Pocmarenta ot 21.04.23 1. Ne 2022B03294 PocnareHT oTKasan B
YIOBJIETBOPEHUU BO3pakeHus 3asButesisi AO «KupoBoil koMOMHATY», Tak
KaK B TEKCTE CyJIeOHbIX pemienuit 1o jeny Ne A60-59473/2020 «Hanpsamyro
HE YKa3bIBA€TCS, UTO PErUCTpaIUsi U UCIIOJIb30BAHUE TOBAPHOTO 3HAKA IO
cBusieTenbcTBY No 849578 saBisiercst 3710ynoTpeOieHHEM MPABOM», & UMEHHO
HET yKa3aHUsd Ha HOMEP CIIOPHOTO 3HAaKa M HET MOTHUBHUPOBAHHOIO
3aKJIFOYEHUST OTHOCHUTEIBHO JCHCTBHM OTBETYHKA [16].

2. 3noynoTrpebiaeHue MpaBOM JOJDKHO IPOMCXOAUTH Ha CTaJIuH
MpUOOPETEHHS] TOBAPHOTO 3HAKA, @ HE €ro MCIOJIb30BaHUSI.

[1o BTOpOMy 37IEMEHTY OTMETHUM, YTO 3JIOYTIOTPEOJICHUE IPABOM MOXKET
HapylaTh CyObEKTUBHOE MPABO JPYToOro Julla U Ha CTaIuU MPUOOPETCHUS
npaBa, ¥ Ha CTAJIMU €ro UCIIOJIb30BaHUA. Mexay TeM, €CTh BaXKHOE OTINYHE:
MPUHAJJICKUT JIM MPABO HAPYIIAIOIIEH CTOPOHE U, €CIM HE MPUHAJJICKHT,
TO C Kako 1enbto mpuodperaercs? Tak mpu 3710ynoTpeOIeHUU MpaBoM Ha
CTaJy TIPHOOPETEeHUS JIUII0, TPHOOpETAIOIIEe MPaBo, CAMUM IIPABOM MOKa
HE o0nagaeT U NpUOOPETAET €ro yXKE C IENbI0 HapYIICHUS MPaB JAPYroro
JUIA, 3aPENICHUs] UCIOJIb30BaHUs JOOPOCOBECTHBIM JIUIIOM 0003HAYEHUS,
MOJIy4eHUsT HEOOOCHOBAaHHOW BBITOALI B BHUAE KoMmmeHcanuu. llpu
3JI0YNOTPEOJICHUH Ha CTaJUU WCIOIb30BaHUSI caMO MPUOOPETEHHE MOTIIO
OBITH JOOPOCOBECTHBIM, HO JIMIO, YK€ o0jiajias IpPaBOM, BBIXOJIMUT 3a
MpEENbl €r0 OCYIIECTBICHUS U HAPYIIAeT TPAHUIIBI CYObEKTUBHOTO MpaBa
JPYToro JIUIIA.

Jns ocnapuBaHusi MPEIOCTABICHUSI MPABOBOM OXpaHbl TOBAPHOMY
3HAKy HE0OXOAMMO, YTOOBI 3JI0yNOTpeOIeHNEe MPOUCXOIUII0 UMEHHO Ha
craauu npuodperenus. Ilo Hamemy MHEHUIO, TakKue JEUCTBUS
HEJI0OpOCOBECTHOTO MPUOOpETATeNIsi MOKHO OTHECTH K 0COOOMY BUY
370ynoTpeljaeHuss MpaBoOM — IIMKaHA, «OCYIIECTBIEHHWE TIpaBa «C
VCKJIFOUUTEIIHON 1ENIbI0 MPUUYMHUTHL Bpen Apyromy aumy» [17, c. 714].
HenoOGpocoBecTHbIN npuoOpeTaTes 3apaHee MpeciaeayeT Heilb MOIYyUYuTh
HE0OOCHOBAaHHOE oOoramieHue ¢ J00pOCOBECTHOrO JHIa B BHIC
KOMIIEHCAIIUH.
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Taxk, Harrpumep, B Onpeneneann Bepxosroro Cyna PO ot 19.04.2023 .
nmo geny Ne309-DC22-4430 yCTaHOBIEHO HAJIUYUE MPU3HAKOB
3noynorpedsnenus npaBoMm B AectBuax UII MOarynnuHa, CBSI3aHHBIX C
MCMOJIb30BAHUEM M 3alUTOM HCKIIOUUTEIBHBIX IMPAB HAa CHOPHBIA 3HAK
obcmyxuBanus [18].

OtBerunk mo manHomy geiny OOO «HM3» momam Bo3paxeHune B
Pocnarent o npenocrtaBieHuu npaBoBoil oxpansl WMII Ubarymnuny Ha
CIIOPHBIA 3HAaK OOCHyXHMBaHHUS. Mexay TeM, 3J10ynoTpeOJaeHue
OTCYTCTBOBAJIO MPU PETUCTPALMU TOBAPHOIO 3HAKA U MPOUCXOIUT UMEHHO
IIPY UCTOJIB30BaHUM, T0ATOMY Pocmarent B pemennu ot 28.09.2022 1. Ne
2022B01314 ykaszan, 4T0 «B TaKOM CHUTyallMd HE COOTBETCTBYET CYLIECTBY
OTHOUICHHWI TMpEKpallleHue MPaBOBOM OXpaHbl TOBAPHOTO 3HAKA «B
MPOIIIOE» — IO BO3HMKHOBEHHUs HenoOpocoBecTHOCTU» [19] m oTkazan B
YIOBIIETBOPEHUU BO3PAKECHUS.

IIpencraBnser naTEpec Takxke pemenue Pocmarenra ot 27.12.2019 &
Ne 2019B02325. Cynom aerictBuss OOO «XoJIAUHTOBOW KOMIIAHUMY IO
Mo/Ia4e BO3PAKEHUIN MPOTUB MPEOCTABICHHS TPABOBOM OXpaHbl TOBAPHBIM
3HaKaM ObLIM MPHU3HAHBI 3710ynoTpedaeHrneM npaBom. B nanbHeimem OO0
«Buutona-Pyce» — nuno, koropomy OOO «XoJIAUMHTOBAsT KOMITAHUS
MeIllaJia MOJIyYUTh MPABOBYID OXpPaHY TOBapHBIM 3HaKaM, OOpaTUIIOCHh B
Pocnarent, yToObI MpU3HATH MPEIOCTABICHUE MPABOBOIM OXpaHbl CXOHBIM
cmopHbiM  ToBapHbIM 3HakaM OOQO  «XOJJAWMHTOBOW  KOMITAHHUM)
HEJICHCTBUTEIILHOW HAa OCHOBAaHHUM 3JIOYNOTPEOJICHUS] MPABOM CO CTOPOHBI
npaBoobnanarens. Ho PocnareHT oTka3an B yJIOBJIETBOPEHUU BO3PAKEHUH,
YKa3aB 4YTO: «...caMm 1o cebe (hakT 370ynoTpedsieHus: mpaBoooiiaiareaemM
MpU MOJa4€ BO3PAKEHUU MPOTUB MPEIOCTABICHUS MPABOBOW OXPaHbI
TOBapHBIX 3HAKOB IO cBUETeIbCTBAM Ne 643621 u Ne 620976 He sBisieTcs
OCHOBAaHUEM i1 OCHApUBAHUS MPEAOCTABICHUS TMPABOBOM OXPaHBI
TOBapHOMY 3HaKy mo cBuaeTenbCTBY Poccuiickonn denepanum Ne 599022
[20].

3. JIuno, noasiiee BO3paxeHne, JOJKHO SBIATHCS 3aMHTEPECOBAHHBIM
oM. B coorBerctBuM ¢ m. 2 cr. 1513, m. 6 mm. 2 ct. 1512 I'K P®D
BO3PKEHHE MTPOTUB MPEJAOCTABICHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKY
Ha OCHOBAHUM 3JIOYNOTPEOJICHUS MPABOM IMOJAETCS 3aMHTEPECOBAHHBIM
JIALIOM.

JIeHCTBUTENBHO, 3aMHTEPECOBAHHOE JIMIIO JIOJKHO 001a/1aTh YaCTHBIM
MHTEpecoM B 3ammTe cBoero mpaBa. Kak ormeuan B. II. I'pubanos: «Ort
MHTEpPECA YIIPABOMOYCHHOTO JIMIIA B 3HAUUTEIBHON MEPE 3aBUCUT U 3aIIUTa
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CyObEKTUBHOTO IMpaBa, B YaCTHOCTH, OOpalleHHEe WJIM HeoOpalieHue
rpaxjaHuHa ¢ TpeOOBAaHMEM 3allUThl MpaBa K COOTBETCTBYIOIIEMY
TOCYJIapCTBEHHOMY WJIA OOIIECTBEHHOMY OpraHy...» [2, c. 243].

Ucxoms  u3 aHanu3a  npaktuku — Pocnarenra, HaJIA4Ue
3aMHTEPECOBAHHOCTH OOBIUHO MOJTBEPIKAACTCS TEM, YTO MEXKTY 3asIBUTEIIEM
U npaBooOiajaresieM ObLT PAaCCMOTPEH CyAeOHBIN criop (HampuMmep, Ha 3TO
cceutaetcsa Pocmarent B pemenun ot 06.04.2020 r. Ne 2019B03175 [21]).

B cBsi3u ¢ 3TUM TpencTaBisIeT UHTEpec penieHue PocmareHTa oT
12.03.2020 1. Ne 2019B02380 [22]. 3asBuTensr OO0 «Das>ToH-TONIUBHAS
ceTb HoMmep 1» oOpatuncas B PocmaTeHT ¢ BO3pakeHHEM O
MPEIOCTABICHUY MPAaBOBOM OXPaHbl TOBAPHOMY 3HAKY MO CBUJETEIbCTBY
No 293888 Ha ocHOBaHMU 3J0yNOTPEOJEHUM MPABOM CO CTOPOHBI
npaBooOIaaarens.

Panee cynpl B pemenusix o aeny Ne A56-99346/2017 yxe npusHamu
nerictBus npaBoobdiagaresss OO0 «Ctpoiikitod-4» Mo NpruoOpeTeHUIO IIpaB
Ha TOBAPHBIN 3HaK 1O cBUETENLCTBY Ne 293888 310ynoTpediieHreM MpaBoM
U HEJ0OpOCOBECTHOW KOHKypeHIuen. Tem He MeHee, PocmareHT ykasadn,
yto 3asBuTelb OO0 «Da3TOH-TOIUIMBHAS CE€Th HOMEp |» He sBigeTCA
3aMHTEPECOBAHHBIM JIMIIOM, TaK KaK €ro XO3AWCTBEHHAsl JACSTEILHOCTh HE
OJTHOPOJIHA YCITyTaMm, JJIsi KOTOPBIX 3aperMCTPUPOBAH TOBAPHBIN 3HAK MO
cBuerenscTBY Ne 293888 npaBoobnanarens. B ynoBieTBOpeHN BO3paKESHHUSI
OBLJIO OTKAa3aHO.

Nrak, B [OaHHOM Kareropuum CHOPOB BaXHO YCTAaHOBUTbH
3aMHTEPECOBAHHOCTD 3asABUTEINA. ECIM XO34MCTBEHHASA NEIATEIBHOCTH
3asiBUTENSI HE OJHOPOJIHA yCIyraMm, MJisi KOTOPBIX 3aperucTpupoBaH
TOBapHBIA 3HAK MpaBooOJanaressi, TO YaCTHbIE MHTEPECHl 3asIBUTEIS U
HEJOOpPOCOBECTHOTO JIMIIAa HE IMEPEeCEKalTCs, OHU HE SABJISIIOTCS
KOHKYpPEHTaMU Ha OJHOM pbIHKE TOBapoB WiM yciayr. Ha ocHoBaHuu
OTCYTCTBUSI 3aMHTEPECOBAHHOCTH POCHATEHT OTKAXKET B YIOBIECTBOPEHUU
BO3pAXECHUS, JIaXe €CJIU 3JI0yNnoTpeblieHHe MpaBOM OBIIO HPU3HAHO
CYIOM.

Takum oOpazoM, UCXOAsl W3 aHaIu3a NpakTUKU PocnareHTa, Jijisi TOro
yToOBl POCHaTeHT yqoBIETBOPUI BO3pPAXKEHUE HEOOXOIMMO COOJIIOJICHUE
CJIEYIOIIUX IIEMEHTOB: HAIMYUE IOPUANIECKOTO (PaKTa, a UMEHHO PEIICHUS
CyZla, KOTOPhIM YCTaHOBJICHO 3JIOYNOTPEOJICHHE MPABOM; JIUIIO, IMOJIABIIIEE
BO3PaXXEHHE,  JIOJDKHO  SBJISITBCS ~ 3aMHTEPECOBAHHBIM  JIMIIOM;
3JI0ynOTpPEOIEHUE MPAaBOM JIOJKHO MNPOUCXOAUTh HWMEHHO Ha CTaJauu
perucTpanuu, a He HCHOJIb30BaHUS.
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ABUSE OF THE RIGHT DURING TRADEMARK
REGISTRATION: AN ANALYSIS OF ROSPATENT'S
PRACTICE

This work considers a special case of abuse of law in the field of
intellectual property. Based on the analysis of Rospatent's practice, the elements
of the legal composition of the «cancellation» of trademark registration on
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the basis of abuse of law have been identified and systematized. The
competence of Rospatent and the courts in this category of cases is compared.
Keywords: intellectual property; exclusive right; abuse of trademark rights;

challenging trademark registration; trademark.
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VIK 340.1
Kocau H. E.

IOPUJIMYECKHUE ACNIEKTBI PEAJIM3AIIAU ITYBJINYHOM
BJIACTH

B cratbe paccmaTpuBaeTcs mpoliecc peaiau3aluy MyOJuyHON BIAacTH B
nyOJIMYHOM YyNpaBIEHUU, a TAKXKE XapakTep MPaBOOTHOILIEHHM, B KOTOPBIX
peanu3yloTcs  BJACTHbIE IMOJHOMOYHUS CyObeKTa NyOJMYHOM  BJIACTH.
O6ocHOBBIBaeTCS HEOOXOAUMOCTh PACCMOTPEHHSI BCEX CIOPOB C y4acTUEM
cyObeKTa MyOJUYHOM BIACTHU B CHEUUAIBHOM CYyAeOHOM MOPSIKE.

Knrwouegvle cnosa: nyOnuuHas BIacTh, MYyOJMYHOE YNpaBJIEHUE,
rocyJapcTBO, CyObEKT MyOJUYHOW BIACTH, MyOJWYHBIE MPABOOTHOIICHUS.

CyuiecTBOBaHME BJIacTH B OOIIECTBE CBA3aHO C OOBEKTUBHOU
HEOOXOJMMOCTBIO B PEryJUPOBAHUM COLMANIBHBIX OTHOLICHUM. [l
(GYHKIMOHUPOBaHUS OOLIECTBA KaK IIEJIOCTHOM CHCTEMBI HE JOCTAaTOYHO
TOJIBKO CyMMBbI YaCTHBIX HHTEpeCcOB. OCcOOyIO TPpyIITy HHTEPECOB (POPMUPYIOT
NOpOXKJaeMble  OOIIECTBOM  KOJUIEKTUBHBIE  TOTpeOHOCTU.  Takwue
NOTPEOHOCTH MOTYT OBITH pPeaIn30BaHbl TOJIHKO MyOIMYHOM BIIACTBHIO.

Peanuzyercs myOnu4Hasi BIaCTh B Mpoliecce MyOJIUIHOTO yIPaBICHUS.
CyObeKTbl MyOJIMYHOM BIACTH OCYIIECTBIISIIOT YIIPaBICHYECKOE BO3/ICHCTBHE,
OCHOBAaHHO€ Ha TOJHOM, YaCTUYHOM WM KOCBEHHOM MOAYMHEHHOCTH,
MOJKOHTPOJILHOCTH, TIOOTYETHOCTH YYACTHUKOB OOIIIECTBEHHBIX OTHOILICHUI
IPEACTABUTENAM BJIACTH. DTUM OMNPENEIAIOTCS 0COOCHHOCTH IPaBOBOIO
craryca cyObeKTOB MyOauMuHOM BiacTu. OJHAKO CIEeIyeT OTMETUTh, UYTO B
HAYYHBIX UCCIICIOBAHUSX YESETCS HEIOCTaTOUHO BHUMAHUSI OCOOCHHOCTSIM
IIPABOBOTO CTaTyca CyObeKTa MyOJIUYHON BJIACTH KaK CyObeKTa MyOJINYHOTO
ynpasieHus. B ropuanueckoi Hayke B JOKHOM Mepe HE YUYUTHIBAIOTCS
MOJIOKEHUST TEOpUU YIpaBieHUsl. YacTo aBTOPHI MBITAIOTCS ONPEACIIUTh U
000CHOBATh TO, YTO B TEOPUH YIIPABJICHUS yXKE€ ONPEIEICHO U 00OCHOBAHO.
Bcé€ 3T0 MeliaeT TepMUHOIOTMYECKOMY €IMHCTBRY. Teopus yrpaBieHus AaeT
OCHOBAHMSI CYUTATh, YTO MPOLECC YIPABICHUS JIIOOOTO BHUJIa UMEET €ANHBIN
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aNrOpUTM. ITO HEOOXOIMMO YUHUTHIBATH MIPHU IOPUIUUECKON XapAKTEPUCTUKE
MyOJIMYHOTO YIIPABJIEHUS U €r0 CyObEKTOB, a TAKKE MPU OMPEIACICHUN POIU
mpaBa B MpoIiecce MyOJIMYHOrO yIpaBICHUSI.

OcobeHHOCTH MpPaBOBOIO craryca CyObeKkTa NyOJIWYHOM BIACTH
MPOSIBIISIIOTCSI, B YaCTHOCTH, B TOM, YTO KOHKPETHOE JI€JI0, CTOPOHOM
KOTOPOTO OH BBICTYIAET JOKHO PACCMATPUBATHCS B CIICIIUATIBHOM CylIeOHOM
MOPSIIKE.

[enpto cTarbu siBAsIETCSI 0OOCHOBAaHUE TE3UCAa O TOM, YTO BCE Jieja C
y4acTheM CyObeKTa IMyOJIMYHOM BJIACTH JIOJKHBI PACCMAaTpPUBATHCS B TIOPSJIKE
aIMUHUCTPATUBHOTO CYAOMPOU3BOJICTBA.

B HayuyHBIX HUCCIEIOBAaHUSX B 1I€JIOM CYIIIECTBYET TUCIIPONOPIIUS MEKTY
IITyOUHOW OCMBICIICHUSI U IIUPOTOU YMOTPEOJICHUS! TOHATHS «ITyOIMYHAs
BJIACThHY». JTO MPOUCXOIUT BCIEACTBUE PA3PO3ZHEHHOCTH METOA0JIOTUUECKUX
Y KOHLENTYaJIbHBIX MOJXO/IOB MPHU UCCIEIOBAHUM CAMOT0 SIBJICHHS BIacTH
[1, c. 15]. Uccnenytorcst oTaenbHbIe BUABI U (GOPMBI IMyOJIMYHOU BIIACTH.
Tpynbl 3anajJHbIX HCCIAEAOBaTENIe BIACTH AHAIM3HPYIOTCA B paborax,
KOTOpbI€, B OCHOBHOM, HOCST IOJMTOJIOrMYECKU Xapaktep. Habmromaercs
pPa300IIEHHOCTh HMCCIIEOBAHUI BIIACTH B paMKax MOJUTHUYECKUX U
IOpUJINYECKUX HayK.

Psin aBTOpOB HcCiie0BaIM O0IIETEOPETUYECKHUE U TTOJUTUKO-TTPABOBBIE
aCMEeKThl OpraHu3aluu W (YHKIUOHUPOBAHUS NyOJMYHOW Biactu. B
uccienoBannn A. A. IOrosa, ocBemarTCsd KOHCTUTYLHOHHO-IIPABOBBIE
aCIIEKThl €€ OpraHu3allii U ACATEIBHOCTH [2].

B pa6ore B.E.UupkuHa paccMaTpuBarOTCs TEOPETUUYECKUE aCIEKThI
MPOUCXOXKJICHUSI W MPUPOJIbI, OPraHU3alMKd U peaau3aluu MyOoJIUYHOMN
BJIACTH, €€ BUJbl Ha pa3HbIX YpoBHsX oOmiectBa [3]. [lybnuunas BiacTh
MCCIIeI0BaHa B KAYECTBE KOMILJIEKCHOTO COIMAJIBHOTO MHCTUTYTA HA OCHOBE
MEXIUCIUIUIMHAPHOTO CUHTE3a MOJIMTOJOTUU U TEOPUU TOCYIapCcTBa U
npaBa B pabore B. B. Pauunckoro [4].

E. O. CrapocTtuH paccMarpuBaeT COOTHOUIEHUE KaTErOpUH «ITyOInyHast
BIIACTh» U «TOCYApCTBEHHAs BIIACThY», HCCIEAYysSd IpPaBOBbie (HOPMBI
OCYIIIECTBIICHUSI TOCY/IAPCTBEHHOM BJIACTH [S].

II. A. MuHaAKOB OCYyHIECTBHJ KOMIUIEKCHOE IIOJUTHKO-IIPABOBOE
rcclieioBaHre MmyOaudHOM BiacTu [6].

B. B. PauumHckmii onpenenss — nyOlnMYHYHO — BIIACTh,  Kak
MHCTUTYIMOHATM3UPOBAHHYIO JIETAIbHYIO COIMAIBbHYIO BJIAcTh, BBIIETSET
XapaKTEPU3YIOIIHIE YEPThI: peaTU3alvsl BEIPAKEHHBIX OOIIECTBEHHBIX HUHTEPECOB,
OpraHu3aiyis 1o NPUHIUITY TEPPUTOPUATHHOCTH, HAIIEJICHHOCTh Ha COXPaHEHUE
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Y Pa3BUTHE TEPPUTOPUATBHOTO COOOIIECTBA KAK 1IEJIOCTHOM CUCTEMBI HA OCHOBE
JOMUHHPYIOIIETO B HEM MUPOBO33PEHHUS, a TAKKE OE3ITMYHOCTh, KOMILIEKCHOCTh
OCYIIECTBIISIEMON  JCSITENIbHOCTH, YHUBEPCAIBHOCTh, MOHOIIOJIU3M B
HOPMOTBOpUECTBE, apoutpupoBanue [4, c. 3, 13].

HecmoTpst Ha HEKOTOphIE pa3nuuMsi B TPAKTOBKAX BUJIOB MyOTUYHOMN
BJIACTU U €€ CYOBEKTOB, €CTh 00Illee MOHUMAHKUE, YTO TOCYJapCTBEHHAS U
MYHHUIUIIAIbHAS BJIACTh — 3TO PA3HOBUJAHOCTH MyOnu4yHOW Biactu. K
CyObeKTaM MyOJIMYHOM BJIACTU (HApsIy C APYTMMH), OTHOCST TOCYAapCTBO
U €ro OpraHbl, MYHHUIIUINAIbHBIE OOpPa30BaHHUSI M OPraHbl MECTHOIO
CaMOYyIPaBJICHUSI, TEPPUTOPUATIbHBIE KOJUICKTUBBI TpaxkaaH (WK
TeppUTOpHUATBHBIN MyOnuuHbIA KoJuiekTuB). Hapog B kauecTBe cyObekTa
KOHKPETHOTO BHJia BJIACTHU pacCMaTpPUBAETCS B TOM €ro 4acTH, KOTOpas
BBICTYIIA€T YYACTHUKOM TAaKOIO BJIACTEOTHOLICHUSA [5, c. 14].

Konctutyrusa 15r000ro rocygapcrBa 3aKpeIuisieT OMNpeeIEHHOE
COOTHOIIEHHWE CHUJI B OONIECTBE MYTEM PETYJIUPOBAHUS OTHOIICHUN,
BO3HUKAIONIUX IO TOBOAY OpraHU3alluM WU OCYIIECTBJICHUS BiacTu. B
3aBUCUMOCTH OT HAI[MOHAJIbHBIX, HUCTOPUYECKUX U HHBIX YCIOBUI
3aKpEIUIEHUE MECTa U POJIM HapoJla B CHUCTEME BIIACTBOBAHUS MOXKET
OTJIMYAThCSl, HO JaHHAas cdepa OTHOILICHUN BCerja SBISIETCS O0OBEKTOM
KOHCTUTYIITUOHHOTO PETyJIUPOBAHUS.

Hapoaubiii xapakTep BJIAacTH NOAYEPKUBACTCS B OOJBIIMHCTBE
CYIIECTBYIOIIUX KOHCTUTYIIMWA, OTMEUAIOUIUX, YTO HUMEHHO HACEJIECHUE
CTpaHbl (HapoJ) SBISIETCS UCTOYHUKOM BIIACTH, CYOBEKTOM, OT KOTOPOTO
UCXOJIUT BJIACTh W KOTOPBIN JAE€T BO3MOXKHOCTh TOCYJIAPCTBY OCYIIIECTBIISITh
YIPABIIEHHAE OOILIECTBOM.

PerynupoBanve KOHCTUTYIIMOHHBIMM HOPMaMHU OpraHU3allud |
OCYIIIECTBIICHUS] MyOJIWYHON BJIACTH KaK BJIACTU HAapoja ObUIO MPHU3BAHO
chopMupoBaTh CUCTEMY BJIACTU U 0OO3HAUYUTH MPEAEIIBI €€ OCYIIECTBICHUS
Ha Pa3IUYHBIX TEPPUTOPUATIBHBIX YPOBHSIX. Camo omnpeseneHue myoanyHon
BJIACTH KaK KOHCTUTYIIMOHHOW KaTerOpuH MpeJroiaraeT moHUMaHue ee He
TOJILKO KaK Hay4YHO-TEOPETUUECKOM KaTeropuu, HO U KaK KaTeropuu
JICVUCTBYIOIIETO MPaBa.

[lyOnuuHast BiacTh peaau3yeTrcs B MPOIECCE OCYLIECTBICHUS
nyonuyHoro ynpasienus. [lyOonuyHoe ynpapieHue siBIsieTcsl IeATENbHOCTHIO
OpraHoB MyOJMYHOU BJIACTH, BRIPAXKAIOUIEHCS B OpraHU3aI[MOHHO-TIPAaBOBOM
BO3JICCTBMM Ha  cdepbl  OOIIECTBEHHOW  KH3HHM, IOTPEOHOCTH
(GYHKIIMOHUPOBAHUS W PA3BUTHUSL KOTOPBIX, TPEOYIOT OMNPEAEICHHOIO
BMEIIATENILCTBA MYOJIMYHOM BIIACTH J1JIs1 00€CTIEYeHUs! TyOJIMYHOTO UHTEpECa.
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IIpenmnonaraeTcs, 4To JIJIs peaau3aliuy MyOJIMYHOM BIACTH KaK SBJICHUS
CTaTUYECKOI0 B KAYeCTBE JUHAMHUYECKOIO OTHOIIECHUS, HEeoO0Xoauma
0O0I1IeCTBEHHO 3HAYMMas 11€J1b, 00bEKTUBHAS HEOOXOAMMOCTh B YIPABIICHHH,
HOpMa TpaBa, U, KaKk MpaBUIIO, HEOOXOMMO COBEPIIIEHUE COOTBETCTBYIOIIETO
IOPUAUYECKA 3HAUUMOTO akTa. B pe3ynbrare BO3HHMKAET MyOJIMYHOE
YIIPABIICHYECKOE OTHOIICHUE: OMNPEJCICHHAs! CBSI3b MEXKY CyObEKTOM U
00BbeKkTOM yripaBieHust. CyIHOCTb 3TOr0 OTHOIICHUSI COCTOUT B BO3JCHCTBUM
cyObekTa, oO0Jiafaromero mNyOJIMYHOW BIACTHIO  (MpUHAJIEKAIICH
TEPPUTOPUAIIBHOMY NYOJIUYHOMY KOJUIEKTUBY M JICJIETUPOBAHHOW UM B
OMpeIeICHHOM 00beMe CYOBEKTY YIpaBJlieHUsI), HA OOBEKT yIpaBJEHUs, B
00IIeCTBEHHBIX HMHTepecax [3, c¢. 40].

Cucrema myOJIMYHOIO YIMPABJICHUSI MPEACTABISIET COOON KOMILIEKC
CHEIUAIbHBIX CYOBEKTOB U CIIOCOOOB BO3/ICHCTBUS B paMKaX yCTAHOBICHHBIX
nponeayp. CucrteMa OpraHu3zyercs BOKPYT HHCTHUTYIIMOHATU3UPOBAHHOTO
LIEHTpPA U JI0JKHA O0ECIeunBaTh CyIlIeCTBOBAaHUE OOIIIECTBA HA OIIPE/ICTICHHON
Tepputopun. Takol UEHTp pachpeienseT yIpaBieHYEeCKUe (QyHKINH,
rapaHTUPYET WX BBINOJHEHUE, TO €CTh KOOPJIUHUPYET ACSATEIbHOCTH [7,
c. 40].

TocynapcTtBo paccmarpuBaeTcs B OOINEl TEOpUM YIIPABICHUS Kak
YaCTHBIM CIoy4yall OpraHu3alud M OCYIIECTBJIEHUS MyOJUYHOW BIIACTH.
SIBNISISICH CIOXKHBIM  SIBIICHMEM, TOCYAapCTBO HE HMEET OJIHO3HAYHOTO
omnpenenenus [8, ¢. 142]. CamocrosTenbHass TOIUTOIOTHYECKAsT TPAAUINAS
MOHUMaHUs TocyaapcTBa (¢GopMmupyercss Ha 0aze B3aUMOJCUCTBUS
IOPUAUYECKOTO U COIMOJOTMYECKoro  moaxomoB. HMcxoas  u3
«KUOEPHETUYECKOTO» (CUCTEMHOr0) M IMOJUTOJIOTHYECKOTO TOJIXOJIOB,
dbopMupyeTcsi MOHUMaHUE TOCYAapCTBa C IMO3UIIMU HAYKHU YIPABICHUSA.
T'ocynapcTBO paccmarpuBaeTcs B Kaue€CTBE: OAHOW M3 Pa3HOBUIHOCTEU
CUCTEM MyOJMYHOTO YHPABICHUS;, IOPUIAYECKOTO BBIPAXKEHUS JAHHOUN
CUCTEMBI ITyOJTUYHOTO YHPABJICHUS B II€JIOM U, OJTHOBPEMEHHO, €€ IIEHTpa.

OTMeuaroT, 4TO HE PEIKO TAKOM IIEHTP HE SIBISAETCS €AUHCTBEHHBIM
CyOBeKTOM TyOJUYHOTO yrpabiieHus. CylIeCcTBYIOT Takke U JpyTrue
CyOBbEeKThl MyOJMYHOTO yrpaBiaeHUs. OHU BO MHOTHUX OTHOIIEHHUSIX
HE3aBUCHUMBIE U OCYILECTBISIOT CBOI JESITEILHOCTh C CAHKIHMU WU TOJ
rapantuu neHtpa [7, c. 59].

Opranbl MECTHOTO CaMOYIPABJICHUS, BBITIONHSS (DYHKIIMU MTyOIUYHOMN
BJIACTU HA OMPE/ICICHHOM TEPPUTOPHUAIIBHOM YPOBHE, 00Jaat0T IMTyOJIMYHO-
BJIACTHBIMU TOJHOMOYHUSMHU M HE SIBIISIIOTCS YaCThIO CHUCTEMBI OPTraHOB
rOCYyJapCTBEHHOW BJIACTU. B pamKax CIIOXKUBIICHCS KOHLEMUIUU €IUHOU
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cucteMbl nyOonuyHOM Biactu KoHcTuTyumoHHbI cyn  Pocculickoi
denepauny  0003HAUYWJI TMOHMMAHHE JTOrO0 €JUHCTBA KaK €IMHCTBA
(GYHKIIMOHATBHOTO (HE UCKITIOYAIOIIET0 OPraHU3aI[MOHHOTO B3aUMOJICHCTBUSI
OpPraHoB TOCYAapCTBEHHOW BJIACTH MU OPTaHOB MECTHOTO CAMOYIIPABIICHUS,
a TAaK)KE€ HE CBUICTEIBCTBYIOIIETO O HAXOXKJICHUM OPTaHOB MECTHOTO
CaMOYIIPaBJICHUS B CHUCTEME OPraHOB TOCYIAPCTBEHHOM BIIACTA U HE
JIMIIAIOIIETO MX CaMOCTOSTEIbHOCTH [9].

OYHKIMOHAJIIBHBIA MOAX0J K TMOHUMAHUIO NPUPOABl BIIACTHBIX
OTHOIIEHUN MpenosaraeT HEO0OXOJUMOCTh OCYIIECTBIEHUS] OpTraHaMHU
MyOJIMYHOM BIACTH (DYHKIUU MO HATAKUBAHUIO COBMECTHOM JESATEILHOCTH
TEPPUTOPUAIIBHO OpraHu30BaHHOTO coodmectra [10, c. 4-15].

Peanuzaius  HEBIACTHBIMU  CYOBEKTaMU  MyOJIUYHO-BIIACTHBIX
MMOJTHOMOYHM, JEJETUPOBAHHBIX B YCTAHOBICHHOM IOPANKE OPTaHOM
TOCYIapCTBEHHOW BJIACTU WJIM OPraHOM MECTHOTO CaMOYMPABJIEHUS, TOXKE
OTHOCUTCA K IyOnuuHoMmy ympasienuto [11, c. 12]. IToatomy nmyOamunOe
YIPaBJICHUE TAKKE XapaKTepU3yIOT B KAYECTBE YIPABICHUS OOLIECTBOM
rOCyJIlapCTBEHHBIMM OpraHamMu BMecTe ¢ obiiectBoMm [12, c. 41].

Oprasnbl BCceX BETBEM TOCYHAPCTBEHHOW BJIACTH, OPTaHbl MECTHOTO
CaMOYIIPaBIICHUSA, A& TAKXE HErOCyJapCTBEHHbIE W HEMYHHIMNAJIbHBIC
CyOBEKTBhI,  peaau3ylolue  JACJIECTUPOBAHHbIE  MyOJMYHO-BIACTHBIC
MOJITHOMOYHS SIBJISIFOTCSI CYObEKTaMU IMyOJIMYHOM BIACTH M COOTBETCTBEHHO
nyOoJn4HOro yrpasieHus. CyllecTBYIOT 3HAUUTEIbHBIE OTIMYUS MEXKITY
YKa3aHHBIMU CyOBEKTaMH 1O OOBEKTYy M CIOCO0y YIpaBICHUYECKOTO
BO3/ieicTBUSA. OHU BBIMOJIHSIIOT ONpEACTCHHbIE (QYHKIIMU U HANEISIIOTCS
COOTBETCTBYIOIIMMH IMOJTHOMOUHSIMH, PEATA3YIOIIMMHUCS B PA3HOM MOPSIAKE.
B pamkax maHHOW CTAarTbU pPacCMaTpUBACTCS pean3alus ITOJTHOMOYMU
myOJIMYHOUM BIIACTH, HE CBA3AHHBIX C 3aKOHOTBOPYECTBOM U MPABOCYIHEM.

OOuiecTBEHHbIE OTHOIIEHUS, BOZHUKAIONINE B cdepe NeSITEIbHOCTH
CyOBEKTOB MyOJUYHOTO, B TOM YHCJE TOCYJapPCTBEHHOTO YIPABJICHUS,
OMOCPEAYIOTCA PA3NTUYHBIMUA OTPACIECBBIMU MTPABOOTHOIICHUSIMH.

CyObeKkT myOJuYHOTO yIpaBiEHHUS, OCYIIECTBISIIONIUN PYyKOBOJSIIEE
BO3JCUCTBUE, SABJISAECTCA HOCUTEJEM BJACTHBIX IOJHOMOYHUH, YTO
00yCJIaBJIMBA€T HEPABEHCTBO CTOPOH B MPABOOTHOUIEHUSAX U BO3MOXKHOCTD
NPUHYAUTEILHOTO OCYILECTBICHUSI CBOMX TpeOoBaHui. Hapsany c stum
HOCHUTENb BIIACTHBIX IMOJHOMOYMH JIMILIEH IpaBa JACHWCTBOBATh HA OCHOBE
CBOOOJTHOM BOJIM M COOCTBEHHBIX MHTEpecOB. [IpaBo CBS3bIBAET BIACTHBIC
MOJTHOMOYHSI ITyTEM 3aKPEIUIEHUS U PEIIaMEHTAllMh B 3aKOHONATEJIbCTBE,
B OCHOBHOM, B CTaTyTHBIX 3aKOHAX M WHBIX aKTaxX THUIIA MOJOXEHUU 00
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opraHax. JTO NPENATCTBYET WX NPOU3BOJILHOMY NOHHUMAaHUIO U
MPUMEHEHHUIO.

OyHKIIUM OPraHOB BJIACTU 3aKPEIUISIIOTCS HOPMaMH, KOTOpPBIE
ONPEACISAIOT COJIEp)KAHUE MAaTepPHUAJbHBIX aJIMUHUCTPATUBHO-ITPABOBBIX
otHoueHui. Hapsmy ¢ HopMamu aIMUHUCTPATUBHOTO MPaBa 3T OTHOIICHUS
pPEryJIUpYIOTCS HOPMaMH U JAPYTUX OTpacied mpaBa, AEHCTBYIOIIUMHU B
npejenax, yCTaHABIMBAEMbIX aIMUHUCTPATUBHBIMU HOPMaMH,
3aKpeIUISIOMMUMA  PyHKIIMKM opraHa Biactd. llomHomoumsi oprana
3aKPEIUISIOTCS] B KOMIIETEHIIMOHHBIX akTaxX B oOI1Iei popme, a UX paclIMpeHue
MIPOUCXOIUT C MOMOIIBIO HOPM APYyrux orpacieu mpasa [13, c. 108, c. 132].

MoxHO yTBEpKJaTh, YTO KOMIIETEHIIUSI CyObEeKTa MyOIMYHOW BIACTH
peanu3yeTcsl TOJIbKO B paMKax Te€X MNPaBOOTHOIICHHUM, KOTOPHIE HUMEIOT
MyOJTMYHO-TIPABOBOM Xapakrep. B Takux nmpaBOOTHOIIEHUSIX BCET/Ia CYIIECTBYET
HEPABEHCTBO CTOpOH. HOo MOryT ObITh NMPAaBOOTHOIICHUS, OJHOBPEMEHHO
BKJIIOYAIOIIME B CE€OS KakK AJIEMEHThl MyOIMYHBIX, TaK M YaCTHBIX. Tak,
MPABOOTHOIIIEHUSI, BO3HHUKAIONIME B MPOIECCE YIPABICHUS OXPAaHOU U
PaIMOHATILHBIM HUCIIOJIb30BAHUEM 3€MJTU (YCTAaHOBJIEHUE U U3MEHEHUE TPAHUI]
aIMUHUCTPATUBHO-TEPPUTOPUATILHBIX  O0pa30BaHUM, 3EeMJIEyCTPOUCTBO,
KOHTPOJIb 32 OXPAHON M HCIOJIb30BAHUEM 3€MeEJlb), 00NaatoT MpU3HAKAMU
nyonuuHblX. B TO ke Bpems, JOTrOBOPHBIE NPABOOTHOIICHUS MEXIY
apeHI0IaTeNieM U apeHIaTOpOM 3eMeNbHOro yuactka. [Ipu atom u Te, u apyrue
OXBAaTBHIBAIOTCSl TIOHSATUEM <«3E€MEJIbHBIE MPaBOOTHOIICHU». [IpucyTcTBHe
MyOJIMYHO-TIPABOBBIX AJIEMEHTOB KakK pa3 U 00YCJIOBJICHO TEM, UTO pealn3alius
KOMIIETEHIIMM OpPIraHa BJIACTH, a 3HAUYUT U €ro (PYHKIIUI, TPOUCXOUT B paMKax
ATHX NpaBooTHoleHn. [TomHoMourst COOCTBEHHHKA OpraH MyOIMYHOM BIaCTH
MOJKET Pealin30BaTh TOIBKO B pAMKaX CBOEH KOMIIETEHIIUH, €CJIH YIIPABIICHUE
COOCTBEHHOCTBIO B HEE BXOJIHT.

Komexc  aaMHUHHUCTpaTHBHOTO  CyIONpOU3BOACTBA  Poccuiickon
Oenepanuu [14] yeTko CBSA3BIBAET CO c(heport aMUHUCTPATUBHBIX U WHBIX
MyOJUYHBIX MPABOOTHOUIEHUNA MPEIMET CBOETO PETYIUPOBAHUS U 3a/1a4u
aIMUHUCTPATUBHOTO CYAONPOU3BOJACTBA. B mopsiike aiMUHUCTPATUBHOTO
CYyAOIPOM3BOJICTBA  pacCMaTpUBAIOTCA  aJAMUHUCTPATUBHBIC  JIEJa,
BO3HUKAIOIIME W3  QJIMUHUCTPATUBHBIX W  HUHBIX  MYOIUYHBIX
MIPaBOOTHOIIICHUMU.

[IpaBuna paccMOTpeHMsT TakuxX JIel HUMEIT CYIIECTBEHHBIE
O0COOCHHOCTH: aKTUBHASI POJIb CY/Ia; BO3JIOKEHUE 00SI3aHHOCTH JIOKA3bIBAHUS
3aKOHHOCTH OCIMAapUBAa€MbIX HOPMATHUBHBIX IMPABOBBIX aKTOB, PELICHHH,
nercTBuil (0e3/eMCTBUSI) OpraHOB M JIOJDKHOCTHBIX JIMII, HaJCICHHBIX
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rOCYyJapCTBEHHBIMM WM HWHBIMUA MYOJIWYHBIMM TIOJITHOMOUMSIMH  Ha
COOTBETCTBYIOIIMI OpraH WX JOKHOCTHOE JIULIO.

OcoOblIif TOPSIIOK PaCCMOTPEHUS JIe]I, CTOPOHOM KOTOPBIX BBICTYMAET
CyOBeKT NyOJUYHOW BJACTH, MPU3BAH KOMIEHCUPOBATh (PaKTHUUECKOE
HEPABEHCTBO MEXJYy TakKuM CYObEKTOM U JIpyroil CTOPOHOW B JIUIIE
HEBJIACTHOTO CyObekTa ((hM3MYECKOTO JIMIa Wiu opraHuzaiuu). Hapsiay c
3aKpEIIEHHBIM MPUHIIMIIOM PABEHCTBA BCEX IMEPE]] 3aKOHOM M CYJIOM €CTh
(dhakTUUeCcKOe HEPABEHCTBO B 00ECIIEYCHHOCTH MaTEpPUAIIbHBIMU, KaIPOBBIMU,
MH(POPMAITMOHHBIMU PECYypCaMHU.

Ecnn 3akoHOmaTenb BBIAEISAET TAKOTO pojAa aJIMHUHHCTPATUBHBIE JeNa,
BO3ZHUKAIOIIINE W3 MMyOJIMYHBIX MPABOOTHOIICHU, TO MOXKHO MPEANIOI0XKUTH,
YTO €CTh JIeJIa, CTOPOHOM KOTOPBIX BBICTYMAET CYOBEKT MyOIUYHOM BIIACTH,
BO3ZHUKAIOIIWE U3 JPYTUX, TO €CTh HEMyOJUYHBIX IPABOOTHOIICHUN. TaknuMu
MOTYT OBITh TOJIBKO YACTHBIE MPABOOTHOIIEHUA. OHAKO TPYHOCTh B TOM,
YTO KPUTEPUU UX PA3TPAHUUYECHUS, A TAKKE OTHECEHHUS] K HUM OTPACIEBBIX
MPABOOTHOIICHUN CYILIECTBYIOT TOJBKO B TEOPUM MpaBa. 3€MEIbHOE U
HKOJIOTMYECKOE TIPaBO COJEpKaT Kak MyOJIMYHO-TIPABOBBIE, TaK U
YaCTHOIPABOBBIC 3JIEMEHTHI.

CyObeKT myOIMYHOM BIACTH HE MOXKET BCTYIATh B IPABOOTHOIICHUS BHE
peanuzanuu CBOUX MOJHOMOUMH. OH MOXKET JCHCTBOBATh TOJBKO Ha
OCHOBAaHMH, CTIOCOOOM U B IpeJIeNax, IPeAyCMOTPEHHBIX 3aKOHOAATEIbCTBOM.
DTO Takke OTHOCUTCS K aJMUHUCTPATUBHOMY YCMOTPEHHIO U
JUCKPEIMOHHBIM TOJIHOMOYMSIM. BriacTHas mpupoma Takoro cyObekra He
u3MeHsiercs. KimoueBoe 3HadyeHne MMeEeT OOSI3aHHOCTh CyOBEKTa MyOIMYHOM
BJIACTU pPEajN30BaTh CBOM BJIACTHBIE IMOJTHOMOYHUS HCKJIIOUUTENIBHO JIJIs
JOCTH)KCHMS 1IeJIed OOIIECTBEHHOTO M TOCYIapCTBEHHOI'O Xapakrepa,
MPEyCMOTPEHHBIX 3aKOHOM. BceM 3ThM 00yCIIOBIIEHO €ro 0c000€ MpaBOBOE
MOJIO>KEHHE.

Takum 00pa3oM, MOXHO CJieJlaThb BBIBOJI O TOM, UTO BCE CIOPHI,
CBSA3aHHBIE C peaju3aluedl MOJHOMOYMM CyObeKTa IyOJIMYHON BIACTH
(KpoMe MOJTHOMOY U MO OCYILIECTBICHUIO MTPABOCYINS U 3aKOHOTBOPYECTBA)
JIOJDKHBI PacCMaTpUBAThCsl B CHEIMAIBLHOM cyAaeOHOM mopsiake. [Ipeamer
perynupoBanusi Kojekca aIMUHUCTPATUBHOTO CYJIONTPOU3BOACTBA U 3a]a4
aIMUHUCTPATUBHOTO CYJOTPOU3BOJICTBA JOJAKHBI ONPENENAThcs chepoit
peanu3aluyM TMOJHOMOYMNM CcyObekTa myOonuuHoW Biactu. IloHsTue
«aIMUHUCTPATUBHOE JICJIO» HE JOHKHO OMPEIEATHCS Yepe3 BOSHUKHOBEHHE
U3 aJIMUHUCTPATUBHBIX M MHBIX MyOJWYHBIX MPABOOTHOIICHUI. B mopsiake
aJIMUHUCTPATUBHOTO CYJONPOU3BOCTBA JIOJKHBI pacCMaTpPUBAThCs BCE Jiea,
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BO3HHUKAOIMUEC U3 HpaBOOTHOHIeHHﬁ, B KOTOPBIX PCAIU3YIOTCA ITOJITHOMOYHMA
CY6T)€KT3 HY6HHqHOﬁ BJIaCTH, a TAKXKC BJIACTHBIC IIOJTHOMOYHA HCBJIACTHBIX
CY6’beKTOB, ACIICTUPOBAHHBIC MM B YCTAHOBJICHHOM IIOPAAKC OpPraHoOM
FOCYI[apCTBeHHOﬁ BJIACTH WM OPraHoOM MCCTHOI'O CaMOYIIpaBJICHMUA.
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YAK 342.7:004.8

MatBuenko E. A.

IHPABA YEJIOBEKA B KOHTEKCTE PASBUTUA CUCTEM
HNCKYCCTBEHHOI'O UHTEJVIEKTA

B cratee AHAJIU3UPYIOTCSA OCHOBHBLIC HAIIPpABJICHHUS CYHICCTBYIOIIUC B
Hay‘IHOﬁ JOKTPHUHE B obnacTu CO6JII-0,Z[CHI/I$I IIpaB 4YCJIOBCKa B YCIOBHUAX
IMPUMCHCHUS CHUCTEM HCKYCCTBCHHOI'O HMHTCIUICKTA, KakK OTBETHOM p€aKuun Ha
IMPOUCXOOAIITUC FJIO6aJII/I?>aIII/IOHHBIC N HMHTCTPAUMOHHBIC IIPOLCCCHI. ABTOpOM
APryMCHTHUPOBAHO IMPUBOAATCA KaK IIOJOXHUTCIBbHBIC ACIICKThBI BHCAPCHMUSA
TEXHOJOTUH HCKYCCTBCHHOTI'O HHTCIJICKTA, TakK 141 BCPOATHOCTD
H€6JIaFOHpI/I}ITHOFO X BJIMUSAHHA Ha IIpaBa 4YCJIOBCKaA.

Knwueevie cnoea: IIpaBa H CBO60,Z[I>I YCJIOBCKaA, I‘JIO68.JII/138.HI/IH,
HHTCIpallMOHHBIC ITPOLECChI, CUCTEMA HCKYCCTBECHHOI'O MHTCJUICKTA, 3allliTa IIpaB
YCJIIOBCKaA.

CoBpemeHHOE 00IIIeCTBO XapaKTepU3yeTcs CBOMMU
I100aMM3allMOHHBIMU M MHTETPAlMOHHBIMHM  TPOIECCAMH, KOTOpPBIE
BBICTYTIAIOT IPUOPUTETHBIMU HAMPABJICHUSMH B Pa3BUTUU U MOJICPHU3AIUN
CYILIECTBYIOIIIETO BHYTPEHHETO YCTPOMCTBA rocynapcTea. PaccmarpruBaemble
IPOIECChl B3aMMOCBS3aHBl M  B3aUMOJOTIOJHSIEMBI MEXIYy COOOi.
I'moGanm3anuio MOXKHO ONUCaTh Kak BO3MOXKHOCTh BCEMUPHON YHU(DUKAITUN
B Pa3JIMYHBIX 00JACTAX U cdepax AESITEIHPHOCTH OOIIECTBAa U roCyaapcTBa
B II€JIOM, C TOMOIILIO KOTOPOTO TMPOUCXOJUT YCKOPEHHBI OOMEH
uHpopmaIleit, TEXHOJIOTUSIMHU, TOBapaMU U YCJIyramu, Kak pe3ysbTaT
B3aMMOBJIMSIHYSI KOMMYHUKAIIMK rocyaapcTB. B cBoIo ouepenn, MHTErpanuo
MOXHO MHTEPIIPETUPOBATh KaK CHUHTE3, TO €CTh IPOLECC OOBEIUHEHUS
Pa3HOPOJIHBIX AJIEMEHTOB B €IMHOE 11es10€. [1o cripaBeayinBOMy YTBEPKIECHUIO
KnanoBori M. I. «... 00 WHTErpauu *e UMEET CMBICI TOBOPUTH B TOM
clydae, €CJIM CBSI3M MEXKJAY pPaHee Pa3HOPOJHBIMU W HE3aBUCUMBIMU
AJIEMEHTaMU CTAHOBSTCA JJIsl HUX CYIIECTBEHHBIMM, HO CaMO€ TJIaBHOE OHU
CTAHOBSTCSA B3aMMO3aBUCUMBIMHU. [[pyrumMu cioBaMu, MHTETPAIUI — 3TO

© Mameuenxo E. A., 2022
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MPOIIECC OpraHU3aI[MU OTHOILECHUS PJIEMEHTOB, B KOTOPOM COXPAHSIETCS UX
OTHOCHUTEJIbHAsA CaMOCTOSITEBLHOCTH» [1, c. 1].

HecMOTpsi Ha MOJOKUTENbHBIE ACTIEKThl YKa3aHHBIX MPOIIECCOB CTOUT
OTMETUTh, YTO COBPEMEHHOE OOIIECTBO TaKXE CTaJIKUBACTCA U C
Pa3IMYHBIMU BBI30BAMH U MPOTUBOPEUUSIMHU B KOHTEKCTE MIOOATU3AMNU U
uHTerpauu. X B3auMoieicTBUEe HOCUT MPOTUBOPEUUBBLIN XapakTep, UTo
NPUBOJIUT K HEKOTOPHIM JUCHYHKIMAM Ha YPOBHIX COOIIOJCHUS
OCHOBOTIOJIAralONIMX UJIEH Y MIPUHIUIIOB, 3aJ105KEHHBIX B OCHOBHOM 3aKOHE
ctpanbl. Cpellu HEraTUBHBIX AaCHEKTOB, B KA4€CTBE MHpuUMeEpa, CIEAYeT
OTMETUTh  BO3MOXHOCTh  YCHUJICHUSI  HEPABEHCTBA,  pa3pylIeHUE
TPAJAUIIMOHHBIX  KYJIBTYPHBIX IIEHHOCTEW, TIOTEeps HAIMOHAJIbHOMN
UJICHTUYHOCTH, HEAOCTAaTOK JEMOKpPaTUU B MNPUHATUU PEUICHUN U
HEPABEHCTBO MEXK/y YYACTHUKAMU UHTETPAIMOHHBIX MPOIECCOB. YKa3aHHbIE
HapyIICHUS] B HOPMAJIbHOM (DYHKIIMOHUPOBAHUM OOIIIECTBA U TOCYJapCTBa
3aTparuBarOT OCHOBHBIE MpaBa U CBOOOIbI YEJIOBEKA, COOIOIEHNE KOTOPHIX
SIBJISIETCSL HEOTHEMJIEMOUM OO0SI3aHHOCTHIO JIFOOOTO MPABOBOTO TOCY/IAPCTBA.
B noareepxaeHue ykazaHHOTO Te3uca BoicTynmaeT MaiopoB A. C., KOTOpbId
YKa3bIBA€T, UYTO «CYIIHOCTHIO M CMBICJIOM CYIIIECTBOBaHHUS TOCYIapCTBa
SIBJISIETCSl oOecrieyeHre Mpap 4veyioBeka» [2, c. 34].

B cBorw ouepens, O. E. Kyrapun paccmarpuBaeT NpHOpUTET NpaB U
CBOOOJ] KaK «TrapaHTHIO KOHCTUTYIIMOHHOCTH TOCydapcTBa U IMOJIATaeT, YTO
B COBPEMEHHOM POCCHUIICKOM OOIIECTBE MIpaBa YEJIOBEKA CIIYXaT MOKa JUIIh
LEHHOCTHBIM ATAJIOHOM, OHH, XOTsI U 0003Ha4eHbl B KOHCTUTY1IUU, HO TPYIHO
nocTkuMbly |3, ¢. 302].

Crnenyer comtacutbesi ¢ MHeHHeM O. E. Kyraduna, momqyepkHyB BCIO
CJIIOKHOCTB JIOJDKHOM peaju3allii OCHOBHBIX MPaB M CBOOOJ| B YCIOBUSIX
MOJIEPHU3ALIMM COCTOSIHUS COBPEMEHHOro OOIlecTBa W TMPOIIECCOB,
MPOUCXOAAIIMX B HEM. B kaduecTBE HOBOIO BBI30BA COBPEMEHHOIO MHUPA
BBICTYIA€T BHEJPEHUE CHCTEM HCKYCCTBEHHOTO HHTEJUIEKTa B Pa3JIMYHbIC
chepsl )KU3HU UHAUBUAYMA, YTO BBI3BIBAET 00ECIIOKOCHHOCTh OTHOCUTEIHHO
3alIUThl NpaB CBOOOJ| YEJIOBEKA M ITUUYECKUX BOMPOCOB OTHOCUTEIHHO
NPUMEHEHUSI TAKUX CHUCTEM.

OcHoBomnoararIieii TeOPEeTUYECKOM M METOMO0JIOTUYECKON 0a3oit
UCCIICIOBAHUSA  TIOCIYXHWUJIU  TPYAbl 3apyOeXHBIX UM  POCCHICKUX
uccienoBareneit B cepe u3yueHuss 0COOCHHOCTEN MPUMEHEHUS TEXHOJIOT Ui
MCKYCCTBEHHOTO HMHTEJUIEKTA, @ TAKXKE OTMEJIbHBIC TPYIbI, MOCBSIIICHHbIE
npoOeMaTuke COOTHOIIEHHUS MPaB U CBOOO/I YEIOBEKA U BHEIPEHUS CUCTEM
MCKYCCTBEHHOTO MHTEJIEKTA B €ro cepy aesTenbHoCTH. PaccMmarpuBaemast
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TeMa HOCHUT KOMIUIEKCHBIM MEXKJIUCIUILUIMHAPHBIA  XapakTep, 4YTO
00yCNaBIMBAaET KOJUYECTBO TOYEK 3PEHUSI U TMOJXOJIOB K PEIICHUIO
CYILIECTBYIOIIUX JUCKYCCUOHHBIX BOITPOCOB.

K nayunsiM paboTam, KOTOpbIE€ MPEACTABISIOT OCOOBIN WMHTEpeC s
1eNeld HACTOSIIEr0 MCCIEAOBAHUS, OTHOCSTCS TPYAbl TaKUX YUYEHBIX KaK
B. B. Apxunosa JI. C. bonoroBa, T. A. I'aBpunoBa, A. A. JKmanosa,
T. M. Jlonaruna, B. b. Haymos, A. C. Iloranos, /I. B. Cmonun, ®. B. YxoB,
B. ®. Xopomesckuii, O. A. Scrped6oBa u ap. IlogoOHBIN BOIPOCHI
MCCIIEOBaHbI TakKe U 3apyOeKHbIMU aBTOpaMu, B yactHoctH, /. Kactpo,
P. Kypugeiin, A. Jloycan, [Ix. Makkapru, [Jx. Mroccep, I11. b. Helip, 3. Puy,
C. b. Pyca, II. I. Yuncron u ap.

B nayuyHOl nuTepaType aKTUBHO BEAYTCS JUCKYCCHUM OTHOCUTEIHHO
MOHUMAHMS TAKOTO SBJIEHUS KAaK «TEXHOJOTHMU HCKYCCTBEHHOTO
MHTEJUJIEKTay, €r0 IPaBOBOM MPUPO/IbI, KIIFOUEBBIX ACTIEKTOB Pa3BUTHS U T.]I.
ITo cipaBegnmuBomy MHeHUIO Kupcel A. C. u Kyrenosa O. E., «B HacTosiee
BpeMsI OIHOM U3 HamOoJiee MPUOPUTETHBIX 1IEJIEH HAIel CTpaHbl SBIISAETCS
pa3pabOTKa HOPMATHBHO-TPABOBBIX AKTOB, PETYIUPYIOIIUX PaA3BUTHUE
MCKYCCTBEHHOT0 UHTEIUIeKTa B Poccuiickoit Deaepaiyiu, UX CUCTEMaTuuHoOE,
MOCJIEAOBATEILHOE BHEAPEHUE B OOIIECTBEHHYIO XKU3Hb C COOJIIOJICHUEM
3aKOHHBIX MHTEPECOB TPAXJaH HAIIETO rocyaapcTa» [4].

3akoHOAATENb BIIEPBBIE Jall TEPMUHOJOTMYECKOE OOOCHOBAHUE
«HACKYCCTBEHHOMY UHTEJUIEKTY», KaK CI0KHOMY CEMAaHTUYECKOMY MOHSITHIO
B Yka3e [Ipesunenrta Poccniickoit denepannu «O pa3BUTUNA HCKYCCTBEHHOTO
unreiiekra B Poccuiickoit denepanumy», KOTOPOE TPAKTYETCS CIACAYIOIIUM
00pa3oM «UCKYCCTBEHHBIN HMHTEJUIEKT — TO KOMILUIEKC TE€XHOJIOTHYECKUX
pelieHui, MO3BOJISIONINA UMUTUPOBATh KOTHUTHUBHBIE (DYHKIIMU YEIOBEKa
(BKJO4ass caMooOydeHue M TMOWCK pEIIeHUil 0e3 3apaHee 3aJaHHOrO
aJAropuTMa) M MOJy4YaTh MPHU BHIMOTHEHUU KOHKPETHBIX 3aJlad Pe3yJbTaThl,
COMOCTaBUMBbIEC, KaK MHHHUMYM, C pE3yJbTaTaMl WHTEIIEKTYaJlIbHOMN
JEeSATEIbHOCTH 4YeloBeKa» [J].

3aKkoHOJIATEIbHOE 3aKPEIJICHHE TEPMUHOIOTUUECKON IeUHUITUH, 1IN
Y OCHOBHBIX 33/1a4 Pa3BUTHUS UCKYCCTBEHHOTO MHTEJUIEKTA, CBUAECTEIbCTBYET
O BBICOKOM 3HAQYEHHUM MPUMEHEHUS PAacCMaTpPUBAEMbIX TEXHOJOTHUMH, KaK
ocoboro (¢akropa MOACPHU3ALMNU MPUOPUTETHBIX chep ToCylapCTBEHHOMN
NESITENbHOCTH, a TAKXKE YKA3bIBAET HA 0COOYIO 3HAYUMOCTD JIJIs1 00ECIICUCHUS
HallMOHAJIHBIX CTpareruii U uHTepecoB Poccum.

Takxum 0Opazom, rocyaapcTBO, MyTEM MPABOBOM (PUKCAIUU TTOJIOKEHUIN
00 HCKYCCTBEHHOM HWHTEJUIEKTE, CTPEMUTHCA Y3aKOHUTh HOBBIE
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Pa3BUBAIONINECS OOIIECTBEHHBIE OTHOIIECHUSA. TEXHOIOTUN UCKYCCTBEHHOTO
WHTEJUIEKTa, BIUSAS Ha pa3iuuHblie chepbl  KUZHEIESITEIbHOCTH
COBPEMEHHOI'0 YEJIOBEKAa, aKTUBHO MPOHUKAs B PYTHUHHBIE MPOIECCHI,
NO3BOJIAIOT YIYYIIUTh Ka4€CTBO >KU3HU JIIOEH, 00eCeuynuTh 0€301acHOCTb
roCy/lapcTBa U MOBBICUTH 3P(HEKTUBHOCTh YCIYT B Pa3IUYHBIX O0NACTSIX,
TaKUX Kak 3/]paBOOXpaHEHUE, 00pa3oBaHue U MeauiinHa. OJTHaKo, HECMOTPS
Ha CYILECTBEHHbIE IPEUMYIIECTBA, TAJIbHEUIIEE BHEAPEHUE UCKYCCTBEHHOTO
WHTEJUIEKTa TPeOyeT KOMIUIEKCHOTO MOAXO0Ja U 0CO00ro KOHTPOJS MpU
U3Y4YEHUU TMOTEHIMATIBHBIX PUCKOB, KOTOPBIE Yallleé BCETO 3aKJIIOYAIOTCS B
HapYILIEHUH TIpaB U CBOOOJ YeJIOBEKa.

[IpoTuBOpeUne MEXTy MPEUMYIIIECTBAMU TEXHOJIOTUN UCKYCCTBEHHOTO
HMHTEJIJIEKTA ¥ OrPAaHUYCHUSIMU TIpaB YeJIOBEKa 0c000 MposBIsieTcs B chepe
HEMPUKOCHOBEHHOCTH YAaCTHOW KU3HU M 3allUThl KOH(PUICHIHUAIBHBIX
naHHbIX. [[paBO Ha HENMPUKOCHOBEHHOCTh YACTHOM JKM3HU 3aHUMAET OJIHO
U3 BEAYLIUX MECT B YUCJI€ TUYHBIX HEOTHEMJIEMBIX MPAB YEJIOBEKA U BMECTE
C JIPyTMMH €CTECTBEHHBIMU ITPaBaMU COCTABIISIET OCHOBY KOHCTUTYITMOHHOTO
craryca JuuHoctu [6]. IIpoGnema 3amuThl MpaB JUYHOCTH, 3aIIUTHI
JUYHOCTU OT HECAHKIIMOHUPOBAHHOIO cOOpa MEPCOHAIBHBIX JAHHBIX U
pacnpocTpaHeHud UHGOPMALUK JIMYHOTO XapakTepa mpuoodpena ocolyro
aAKTyaJIbHOCTh C YYE€TOM ITOBCEMECTHOI'O HCMOJIb30BAHUS PA3TUYHBIX
MECCEH/KEPOB U MPUIIOKEHHM, KOTOPBIE MPU PETUCTPALIMU 3alpalliBaOT
JOCTYIl K JIaHHBIM 4YeJloBeKa MU TpeOyrT OCOOBIX pa3pemeHuit s
nanpHeimero ¢GyHkimonupoBanus. [Ipenocrapisisi uHGOpPMAIMIO O CBOEM
3JI0pOBbE, MOJUTUUECKUX YOSKICHUSIX, CEMEMHOW KMU3HU U MHBIX aHKETHBIX
JNaHHBIX, MyOnauKys (OTO W BUJEOMarepualbl YEIOBEK, caM TOTrO HeE
noj03peBasi, Co34a€T yrpo3y HapylleHHsT KOH(UICHIUAIBHOCTH CBOUX
MEPCOHATBHBIX TAHHBIX, KOTOPHIE MOTYT MUCIOJIb30BaHbI TPETHUMH JIMIIAMHU.

OCHOBY pPabOThl CUCTEM HMCKYCCTBEHHOTO HWHTEIUIEKTAa COCTAaBIISIET
aJTOPUTM BXOJHBIX W BBIXOJHBIX JTAHHBIX, KOTOPBIE MPOrPAMMUPYIOTCS
HEMOCPEACTBEHHO 4eJIOBEKOM. VICKyCCTBEHHBIM HWHTEJUIEKT JIMIIEH
pa3zHoO0pa3usi U UHKIIO3UBHOCTH, YTO MOKET MPUBECTH K JUCKPUMUHAIIUN
Y HApyIICHUIO MHJUBUAYaIbHBIX OpaB. Ecnu anroputm, KOTOphIN 3aiaH
UCKYCCTBEHHOMY HMHTEJUIEKTY, ObUT HecOalaHCUPOBAHHBIM WM COJEPHKaT
MPEAB3SITHIEC TAHHBIC, TO 3TO MOXKET MIPUBECTU K MPUHATHUIO UCKYCCTBEHHBIM
WHTEJUIEKTOM MPEAB3ATHIX WU OMUOOYHBIX penienuil. Hanpumep, MeToibl
UCKYCCTBEHHOTO WHTEJJIEKTAa MPU BHEJIPEHUU HX CHUCTEM B MPOTrpamMmy
MPENOCTABICHUSI KPEIUTa UIN CTPAXOBKH, MOTYT OJIOOPSTH 3asiBKY, UCXOsS
U3 PacOBOM WJIM T€H/IEPHON MPUHAJIEKHOCTH, YTO SIBJISIETCS] HEJIOYCTUMBbIM.
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B o0ocHoBanuu 0003HaUY€HHOU MPOOJIEMBI CTOUT OTMETUTH MHEHHUE
npodeccopa C. 0. KamikruHa, KOTOpPBIM yTBEpPKJAET, YTO MPUMEHECHUE
OCHOBAHHBIX HAa HUCKYCCTBEHHOM HWHTEJUIEKTE PEUTUHIOB MOJHOCTHIO
OTBepraeT IMPHHIIMI PaBEHCTBA I'pakIaH, BO3BpaIaeT 0OIIECTBO B KACTOBOE
MPOIIUIOE, BEACT K YNPABICHUIO HA OCHOBE CTpaxa W HACUJIUS TOCyJapCcTBa
HaJ OecrnpaBHOW OLM(pPOBAHHON AUYHOCTHIO [7, ¢. 153]. Pa3BuBas cBoto
no3unuto, C. FO. Kamkun u A. B. [IokpoBCckuii, 0TMEUAIOT, YTO MPUMEHEHUE
IOHUTOB HCKYCCTBEHHOTO HWHTEIUIEKTA B YIPABICHUU JIOJbMU B CHIY
OTCYTCTBUSI y pPOOOTOB JyXOBHOTO, HPABCTBEHHOTO0 Hadajia C
3aKOHOMEPHOCTHIO MPUBOJUT K yTpare CHPaBeIIMBOCTU, HPABCTBEHHOCTH
MpU OCYIIECTBICHUM YIPABICHUS U B KOHEYHOM CUE€T€ — K YyTpare
yenoBeyHoctu [8, c¢. 71]. OpHako, CTOUT CONIACUTBLCS, YTO «BCE
MPEeUMYIIeCTBa HHPOPMAITMOHHBIX TEXHOJIOTUM JOJKHBI PEaTn30BbIBATHCA,
TOJIKO €CJIM OHU OyAyT COOTBETCTBOBATH OMPEAECICHHBIM IIEHHOCTSM M
ATUYECKUM NpuHOUIam» [9, c¢. 7].

TakuM o0Opa3om, Ha OCHOBaHWU MPOBEAEHHOTO HCCIIEIOBAHUS CTOUT
OTMETUTh, YTO U3MEHEHHE IPABOBOM KOMMYHHUKAIIUH, HMPOUCXOMSIICH MO
BIIUSIHUEM BO3PaCTaIONIECH poiu IU(POBBIX KOMMYHHUKAIIMA B COBPEMEHHOM
oOmiecTBa, Hem30€KHO BIICUET 3a COO0OM HEOOXOIMMOCTH aJalTaluu
3aKOHO/ATENIbCTBA U MPABOBBIX HOPM K HOBBIM YCIIOBHUSIM.

B c¢Bsi3u ¢ 3THUM, aKkTyamM3upyeTcst mpodsieMa MPaBOBOTO PETYIUPOBAHUS
MCKYCCTBEHHOTO WHTEIIJIEKTa, KaK OTBETHOM pEaKIMU Ha MPOUCXOASIINE
r1o0aIn3aliOHHbIE M MHTETPAIMOHHBIE MPOIECCHl, €r0 paliOHAJbHOTO
HCTIOJIb30BaHUS B PA3IUYHBIX OTPACIISIX YEIOBEYECKOM ACATEILHOCTH U
CO3/1aHUsl COOTBETCTBYIOIMX MEXAHU3MOB JJIsl YCTPAHEHUS! HAPYILIECHUN B
chepe mpaB YeaoBEKa.

Bo3nukaer HE0OXOAUMOCTH  COAJaHCUPOBAHHOTO  IMPUMEHEHMS
TEXHOJIOTUA MCKYCCTBEHHOTO WHTEIJIEKTa, C IMEJbl0 MHUHUMHU3ALNU
HETaTHUBHOIO BO3JICMCTBUS Ha IpaBa 4YeJIOBEKa MPHU UX peanusarnuu. Jis
ATOTO 11€JIECOO0PAa3HO OCYIIECTBISTh KOHTPOJIb CUCTEM HCKYCCTBEHHOTO
MHTEJIJIEKTa Ha IpeIMEeT HEIOCTAaTOYHOM IPO3pauyHOCTH, HCKAKECHHUE
MH(pOpPMAIINK, HECOBEPIICHHBIX U YSA3BUMBIX MEXaHHW3MOB 3aIlIUTHI, & TAKKE
pa3pabarbIiBaTh COOTBETCTBYIOININE 3aKOHBI U CTaHIapThl, KOTOPbIE 00ecreyar
3aIUTY HEMPUKOCHOBEHHOCTH YaCTHOM JKU3HU U MPEAOTBPATAT BO3MOKHbIE
HapyIICHUs MPaB YEJIOBEKa.

Hcnonb30BaHne TEXHOJOTUNA MCKYCCTBEHHOIO MHTEJUIEKTA HAr0T
IMPOKHE BOBMOXXHOCTHU, TIO3BOJISIFOT aBTOMATHU3UPOBATH PYyTUHHBIE TTPOIIECCHI
Y TIOJTyYUTh OTPOMHBIE BBITO/IbI, HO TIPY 3TOM BaXKHO HE 3a0BIBATH O IIUPOKOM
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CTHIEKTPE TPABOBBIX TOCIEIACTBUN NPHU MPUMEHEHWU JAHHBIX TEXHOJOTHH.
Tonbko ipu coOMIoIeHnH OamaHca MEXIy 3alUTON IPaB U CBOOO/T YEIOBEKa
U TapMOHMYHOM pabOTOM CHUCTEM HCKYCCTBEHHOTO MHTEJUIEKTA,
OTBEYAIOIIUM STUYECKUM IIEHHOCTSM M TPABOBBIM MPUHITUATIAM, BO3MOKHO
co3/71aTh OE30IMacHOE U CIIpaBeIJIMBOE MU(POBOE OOIIECTBO, I/I€ TEXHOIOTHH
OyIyT CITy’KUTh Ha 0JIaro Kak OTACILHOTO YEJIOBEKa, TaK M BCETO TOCYIapCTBa
B I[EJIOM.
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HUMAN RIGHTS IN THE CONTEXT OF THE
DEVELOPMENT OF ARTIFICIAL INTELLIGENCE SYSTEMS

The article analyzes the main directions existing in the scientific doctrine in
the field of human rights in the context of the use of artificial intelligence systems
as a response to the ongoing globalization and integration processes. The author
provides both the positive aspects of the introduction of artificial intelligence
technologies and the likelihood of their adverse impact on human rights.
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YAK 340.11.16

IHaBaenxo I1. U.

IHPOBJEMHBIE ACIIEKTBI IE®@OPMALIUU ITPABOBOI'O
CO3HAHUS: UCTOPUKO-ITPABOBOM AHAJIN3

B cratbe aBTOp TPOBOAMT aHAJIM3 MPOSBICHUS  HETATUBHBIX
neOpMallMOHHBIX WJEH OTHOCUTENbHO MOHUMaHHUS @paBa B YCIOBUSX
UCTOPUYECKOTO  Pa3BUTHS  POCCHMCKOro  oOmectBa.  AHaIU3UPYIOTCA
pazHooOpa3Hble MHEHHUS U MPEACTABICHUS O IpaBe, KOTOPhIE B IPOILIOM
OTpa)kaJli HEraTUBHOE OTHOIICHHE OTACNbHBIX COIMAJIBHBIX TPYNN U HUX
IpeACTaBUTENEH K IEHCTBYIOIIEMY, B ONIPEAeIEHHBIC HICTOPUUECKUE ITIOXH, ITPABY.
[Tonnmanue BHyTpeHHEH HpuUponbl nedopmaiuu, KoTopoe (GpopMUpOBaIoCh B
UCTOPUU POCCHUHCKOro oOILecTBa M ToCyJapcTBa, I[OMOTaeT ONpPEeeNUTh
npoOJIeMHbIE aCHEKThl ATOrO SIBJICHHUS U M30€XaTh MOSBICHUE HOBBIX NMPUYUH
U YCIOBHH JUIsl €ro pa3BUTUSA, YTO OyleT CHOCOOCTBOBATH «B3POCIEHUIO»
IPaBOBOM KyJIBTYphl U MPAaBOCO3HAHHS B OOIECTBE.

Knwuegvie cnosa: oOmecTBEHHOE TPAaBOCO3HaHME, Jedopmarius
IPAaBOCO3HAHMS, MPABOBOW HUTHIIM3M, COLMAIBHO-KYJIBTYpHBIE TpPaIuLUN
NOHMMAaHHMsl TpaBa.

daxkTUYEeCKH, Ha MPOTSHKEHUU BCETO UCTOPUUYECKOTO IMTyTH CTAHOBJICHUS
Y Pa3BUTHS POCCUICKOTO 00IIIECTBA U TOCYIapCTBa, BOIPOCH! (HOPMUPOBAHUS,
BBISIBJICHUS U TpaHcopmaiuu aedopmaiviv mpaBoCO3HaHUS, KaK OJTHOM U3
TSOKENBIX (GOpPM OTpPULIAHMS TIpaBa — MPABOBOIO HUTHIM3MA BCEraa
UHTEepecOBIM yuy€HOe cooOiiecTBo. OTpullaHuE TpaBa, KaK CHUCTEMBI
NPUHIIMIIOB U MPaBUJI IOBEICHUS B 00IIECTBE, BCET/Ia OKA3bIBAJIO MAaryoHoe
BIMSIHUE HA TMPABOBYIO KYJIBTYpYy OOIlIECTBa, OCOOEHHO KOTJa POCCHUICKOE
rOCyl1apCTBO HAXOAWJIOCH B TSDKENOW CHUTYalUH.

Ceronnsi, B To Bpemsi, korga Poccuiickas denepanus HaXOAUTCS B
CJIOKHOW BHEIIHENOJUTUYECKON CHUTyallul, KOTOpash HEMOCPEICTBEHHO
BJIMSIET Ha OOILECTBEHHOE HACTPOEHWE BHYTPU CTpaHbl, U, BMECTE C TEM,
Ha 001K YpOBEHb MOJIUTUYECKOMN U IPABOBOW KYJIBTYPhI, U3yUEHUE U aHAIIN3

© Ilasnenxo I1. U., 2022
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OOILIECTBEHHOI'O MPAaBOCO3HAHUS SIBJIIETCA aKTYaJbHOM M CBOEBPEMEHHOMU
3ajaueid. AHaau3 npobjeMbl 1edhopMaliui PaBOCO3HAHUS HE TOJIBKO JAET
BO3MOXHOCTb OMNPEACIUTh MPUPOY JAHHOTO SIBJICHUS U €r0 BIUSHUE Ha
BOCHPUSATHE MOJUTUUYECKUX, COLUUAIBHBIX M MPABOBBIX MPOIIECCOB, a U
0003HAYUTh CHUCTEMY HOBBIX MeEp, HANpPaBICHHBIX HA YCTPAHEHHUE
HETaTUBHOT'O BOCHPUSATHS MPaBa U MOBBIIIEHNWE 3HAUUMOCTH JJIsl OOIIIECTBA,
0C00eHHO B cepe MpaKTHYECKON pean3aliyu.

AHanu3 paccMaTpuBaeMoi pooieMbl UMEET IO COO0M CoIMabHbIE,
KYJIETYpHBIE, TOJTUTUYECKHE, a TAK)XKE UCTOPUUECKUE KOPHU. AKTyallu3aluu
MOJIBEPKEHA HE TOJIBKO CTa U MOSIBICHUS 1e(OpMalIiK, & U IPYyTUE CTAUH,
MOKa3bIBAIOIINE PA3BUTHE U TpaHC(HOpPMAIMIO B CBSI3U C PA3TUUYHBIMU
COIMAIbHBIMU, TOJINTUYECKUMH, SKOHOMUUYECKUMHU (PaKTOpaMu, UMEBIIIUMU
MECTO B HCTOPUU POCCHUUCKOTO TOCYIapCTBa U OCTAaBUBIIMMH CIEJ B
CO3HAHUU HapOAHBIX Macc. B CBsI3u ¢ 3TUM, aHAIN3 UCTOPUUYECKOTO PA3BUTHS
ATOTO COIMAJIBHO-MPABOBOTO (PEHOMEHA AacCT BO3MOXHOCTh UCCIEA0BATh
€ro CTaJuu Pa3BUTHS, BHYTPEHHIOI CYIIHOCTh M BIUSHUE HAa CO3HAHHE
Pa3HBIX COIMAJIBHBIX TPYII JJII HAXOXKACHUSI PEIICHUSI 3TOM OCTpOH
COIIMATILHON TIPOOJIEMBI.

NccnenoBanuio UCTOPUYECKOTO acnekTa jaedopmaliiu IpaBOCO3ZHAHUS
B POCCHICKOM OOIIECTBE MOCBSIIEHBI Pa0OTHl MHOTHX OTE€YE€CTBEHHBIX
y4yeHbIX, Takux kak: babaeBa B. K., 3axapues C. W., Jlax H. A.,
Marysos H. ., MaxoBukoB A. E., OpexoBa H. JI., CmupnoB A. M.,
CoxkonoBa E. C., Crpyrosa E. B., Tymanos B. A., llImenesa O. FO. u np.

[lenp uccnenoBaHusi COCTOUT B MPOBEJAECHUU HMCTOPUYECKOTO aHAIINA3a
COLIMaJIbHO-TIpaBOBOro (¢eHoMeHa aedopMalyd MPABOCO3HAHUS IS
OMpEJIeJICHUS €T0 CBOMCTB, IPUYMH U YCIOBUM €ro MOSIBJICHUS, a TAKXKE €ro
BJIMSIHUSL Ha OOIIECTBO M TOCYAapCTBO.

Jledopmanusi mpaBOBOTO CO3HAHUS, KOTOpas SBISETCS OOBEKTOM
UCCIIEIOBAaHUST HAy4YHOW CTaThM, MO MHEHUIO MHOTHUX POCCUUCKHUX U
coBeTrckux wuccienoparenen (Mneun WM. A., Kuctakockuii b. A.,
Kpsutenko H. B., Kypckunt /. U., Hosroponues 11. U., [lamykanuc E. b.,
[Toptyranos I. M., Peiichep M. A., Cryuka II. H.) umena cBoro
HUCTOPUUYECKYIO O00YCIIOBIIEHHOCTh, BCerga Oblia B «PoKyce pOCCHUUCKOM
opunueckod Haykm» [1, c. 42] u Oblna KpaliHe aKTyajbHa.

Ceronns, B Hayane XXI B. coBpeMeHHasi Poccrs HaxoguTcest B TPYAHON
CUTYyaI[UU KaK BHEITHETOIUTHYECKOTO PA3BUTHSI, TAK U Pa3BUTHUSI BHYTPEHHUX
MOJIMTUYECKUX, COIUATIBHBIX M MPABOBBIX CBsizei. OOIIECTBO MEPEKUBAET
CJIO>KHBIE BPEMEHA, ¥ IOATOMY HEOOXOIUMO OTPENETUTh (PAKTOPHI U YCIIOBUS,
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KOTOPBIE OMPENENAT Pa3BUTHE OOIIECTBA B COIMAIBLHOM, SKOHOMUYECKOM,
MOJIMTUYECKOM, TyXOBHOM U IIpaBoBOM IuiaHe. [1o Muenutro Opexosou H. JI.
MIPABOCO3HAHUE KAK COLMAIBHBIA PETYISITOP UTPAET OYEHb BAXKHYIO POJIb,
KOTOPBIM 3HAYUTENBHO Je(POPMUPOBAICS B TOCIEIHHE HECKOJIBKO
necstuaetun [2, c. 57].

Kak ormeuwaer H. 1. Mary30B, 1 ¢ HUM MOXHO COINIACUTCA, YTO «B
MO CJIETHUAE TOABI COBPEMEHHOE COCTOSIHUE OTEUYECTBEHHOTO MPAaBOCO3HAHUS
XapaKTepU3yeTCsd HAJIMYUMEM B HEM HEKOTO MPABOBOIO BAaKyyMa, KOTOPBIU
HEOOXOMMO 4YeM-TO 3arnojHuTh. C OIHOW CTOPOHBI, TAaKOH BAaKyyMm B
CO3HAHUU JIIOJIEH MOXET OBbITh 3aMOJHEH JAyXOBHO-HPABCTBEHHBIMU H
PENUTUO3HBIMU IIEHHOCTSIMHU, a C JAPYroll KPUMHUHAJIBHBIM, YrOJIOBHBIM
MEHTAJIUTETOM C €r0 ITyOOKO HUTHUIMCTUYECKHMM OTHOIIEHHUEM K TPABY»
[3]. B cBsi3u ¢ JaHHBIM OOCTOSITENLCTBOM IpobieMa aedopmanuu
MPABOCO3HAHUS AKTyaJU3UPYETCd M C NPAKTHYECKOW TOYKH 3PEHHS,
MOKA3bIBA€T, HACKOJIBKO BaXXHOW JIJII TOCYAapCTBa M OOIIECTBA SIBISIETCS
3a7a4a 1o (OpPMUPOBAHUIO OOIIECTBA C BBICOKMM YPOBHEM IPaBOBOM
KYJIETYPbl U YBXKUTEJIbHBIM OTHOIIIEHUEM K IPaBYy.

B oreuecTBEHHO UCTOPUU OYEHb YACTO HAOJIOANOCH MOCTPOCHUE
OTHOLICHUW MEXAY BIIACTBIO U HAPOJOM, B KOTOPBIX NIABEHCTBYIOIIYIO
aAMAHUCTPATUBHO-YTIPABICHYECKYIO POJIb UIpajia MOJIUTUYECKas BJIUTa, a
HE MPEJCTABUTENN COIMAJIbHBIX CJIOEB WJIM OOIIECTBO B IeyoM. Tak, c
MOMEHTa 00pa30BaHUsl IPEBHEPYCCKOTO TOCYAapCTBA UMENIA MECTO TOMBITKU
dbopMUpOBaHUs MOJJIAHHUYECKOM MOAEIN B3aUMOOTHOIIEHUM MEXKTY
BJIACTHIO U OOIIIECTBOM M YXOJ OT BaCCaJbHO-CEHbOPUAILHBIX OTHOIICHUH,
OCHOBAHHBIX Ha JIBYCTOPOHHEH cructeMe o0si3arenbeTB (Bnagumup MoHoMax,
Anjnpeit boromoockuit).

DopMUpOBaHUE  TNOAJAHHUYECKOU  MOJUTUYECKOU  KYJIBTYPHI,
XapaKTepU3yIOIIEUCs OJHOCTOPOHHEHW 3aBUCUMOCTBIO OT  BIIACTH,
MMIIEPAaTUBHOTO XapakTepa IpaBa U PacIpOCTPAHEHHOCTHh BHEIPABOBBIX
METOJIOB PEIICHUS CIIOPOB — BCE 3TO XapaKTEPU30BAJIO MEPUO/T MTOJIUTHIECKON
U DOKOHOMHUYECKOW 3aBUCUMOCTU PYCCKHUX KHSKECTB OT MOHTOJBCKOMN
uMIiepud. B 310 Bpemsi ObUTIO YHUUYTOXKEHO BEYE KAK OIJIOT HAPOJOBIACTHS,
BACCAJIbHO-APYKUHHBIC OTHOIICHUS, BBUAY PACHPOCTPAHEHHS NMPAKTUKU
BBIJIaYU SIPJIBIKOB, 3aMEHSUIUCH MOAJAHHUYECKUMHU, UCUE3IIO MPEICTABICHUE
0 HeoOxoaumocTu OajlaHca MpaB W 00s3aHHOCTEH. Takas 3aBUCHUMOCTH B
3HAUUTEIBHOM MEPE 3aTPYAHSIIA WIH MPAKTUYECKU MOJHOCTBHIO YCTPaHsIIA
BO3MOXXHOCTh  TOSIBIICHUST HApOJHOr0  (OOIIECTBEHHOTO) CO3HAHMUS
OCHOBAaHHOTO Ha TPAJULHMOHHBIX IIEHHOCTIX PYCCKOTO HApOIa.
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Pycckoe o0111ecTBO, BKJIIOYasi OJUTUUYECKYIO DIIUTY, MPUIEPKUBATIOCH
COMIAIIATETHCKON TAKTUKHU B OTHOILICHUSIX C BBICIIICW MHCTAHIIUEH, MTpaBa 1
CBOOO/IbI, KaK HEOTHEMJIEMBIH aTpUOYT CYOBEKTOB MOJIUTUKO-IPABOBOTO
npoiecca, He (POpPMHUPOBATUCH 3aKOHOTBOPUECKUM IMYyTEM, a JAPOBAIHUCH
npaBuresisiMi. Co CTOPOHBI AYXOBHOTO Pa3BUTHS, TAKXKE HE HAOIIOJATUCH
MPOIIECCHI, HANIPABJICHHBIE HA (DPOPMUPOBAHKE TPAAUITMOHHON COIMATBHOMN
Y TIPaBOBOM KyJAbTYpPhl U CO3HaHUS. Tak, MOAJTaHHUYECKUE MOJIUTUYECKUE
OPUEHTAIIMU UJICOJOTUYECKHU 3aKPEIUISUIUCh MPUHITUEM XPHUCTHUAHCTBA B
dbopme mnpaBociaBus. [lpaBocnaBHas [EpKOBb He ObLIa HHCTUTYTOM
OTpaHUYEHUS MOJUTHYECKOW BJIACTH, @ HAMPOTUB — CUUTAJIACh OIUIOTOM
BEPXOBHOW BJIACTH, TAKXKE KAaK M B CTpaHax 3amagHoul EBpombl, 171
aHAJIOTUYHAsl poOJib MPHUHAJJIEkKala KaToJMYecKoM 1epkBU. Bractsb
npuooOpenia 00KECTBEHHBIN XapakTep U a0COIOTHYIO JETMTUMHOCTh Yepe3
00KECTBEHHOE MPABO.

HNanbHelmue uctopuueckue coodbitus (MexaoycoOHas (peoganbHast)
BoriHa B MockoBckon Pycwm, IIpasnenme MBana IV Iposnoro, «CmyTtHOE
BpeMsi», ropojackue OyHTbl U BoccTanusi XVII B., ycuiieHHe KPenocTHOTO
THETAa) MPUBEIU K TOMY, YTO TOCYAapCTBO 3aHSJIO B OOIIECTBEHHON KU3HU
Poccun nomunupytoiiee nosioxkeHue. OHO HE TOJIBKO HE BBIPACTANIO U3
oO1ecTBa, a, HAOOOPOT, pa3BUTHE OOIECTBA MPOUCXOIUIO IO JKECTKUM
KOHTpOJIeM rocyzapctBa. Kpome 3Toro, narepHaiucTcKas TpaJulivsi, KOTopas
ObLJIa BCErja MPUCYIA POCCUUCKON HUCTOPHUM, KYIbTYpPE U MOJIUTHYECKUM
mpoleccaM, TakXke BHOCUJIA CBOU KOPPEKTUBBI B (hopMUpOBaHHE 00Opasza
MPABOCO3HAHMUS, KAK C TMOJOXKUTEIbHON, TaK U OTPULIATEIILHON CTOPOHBI
[4].

[Tomutryeckas 1esaTebHOCTh PyCCKOro naps u ummeparopa Ilerpa I B
BOIPOCE pa3BUTHSI OOIIIECTBEHHOTO MPABOCO3HAHUS HOCHIIA TPOTUBOPEUMBBIN
xapakrep. C OJTHOM CTOPOHBI, OTHOIIIEHUE K TOCYJapCTBEHHOW BJIACTH U
YIPaBJICHUIO, K POCCUMCKUM COCJIOBHUSIM M OOIIECTBY B II€JIOM, K MPaBy U
MPaBOBBIM MPUHIIMIIAM (POPMUPOBATIO MOJIOXKUTENBHBIN 00pa3 MEeTPOBCKOM
nonutuku. [lonbiTka, yepe3 peopMbl, TPeoOPa30BaTh POCCUHUCKOE 0OIIECTBO
B Jlyxe «oOmiero Onaray, 3aMMCTBOBAHHOE U3 TUIATOHUYECKOW TpaJUINU
3amajJHoN TmojauTtudeckor ¢uiaocobuu [5, c¢. 345], nelcTBUTEIBHO
MOCIOCOOCTBOBAJIO MOBBIIICHUIO YPOBHS OOIIIECTBEHHOTO CO3HAHUS B CTPAHE.
Cpenu OTAEIBHBIX COUMANBHBIX Tpynn (MPEACTaBUTENN JABOPSHCTBA,
TOpPOJICKOE HACEeJIeHUE, MOYUTATENIH JIMOEepadbHbIX 3alaJHbIX B3IJISAI0B)
HaOIrofanach MPUBEPKEHHOCTh METPOBCKUM IMOJIUTUYECKUM B3IVIsIIaM U
npeoOpa3oBaHUsAM, KOTOPbIE MEHSJIM HE TOJbKO MEXAHU3M M MPHUHIIUIIBI
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BCEr0 TOCYJapCTBEHHOTO YIIPABJICHUS, HO W CO3HAHUE OTHOCHUTEIIHHO
rocylapcTBa, BJIACTH, MpaBa U 3akoHa. C Jpyrodl CTOPOHBI, METPOBCKUE
pedopmaropckue mpeoOpa3oBaHMs MOJIBEPraAINCH KPUTHUKE CO CTOPOHBI 0051,
JTyXOBEHCTBA, CTPEIIBIIOB, a TAKKE YaCTU TOPOJICKOTO HACEIICHUS U KPECThSH.
DTO CTajlo peaxkiued Ha HOBOBBEACHHUSA B MOJUTHUYECKOM, COLMAIBHOM,
HPKOHOMMYECKOU, TYXOBHOU U KyJNBTYPHOU cdepax KU3HEAEATEIbHOCTHU
obmiectBa. OOIIECTBEHHOE COIMAIBLHOE CO3HAHUE W MPABOCO3HAHUE
NoABEpraauch JepopMallui BCJIEACTBHE MPOSBICHUS OIOPOKpaTUU U
KOPPYIIIMH MIPU CO3/IaHUH CUCTEMBI TOCYJAPCTBEHHOTO YIPABIECHUS, HU3KOTO
MaTepuaibHOTO YPOBHS apMUU U (ProTa, MOSIBJICHUSI HOBBIX YBEJIUYEHHBIX
HAJIOTOB, TMPUHATHUS HEMOMYJSIPHBIX 3aKOHOB, TAJICHUSI aBTOPUTETA
MPaBOCIABHOW IIEPKBU U TMPOSABJICHUS MPOTECTAHTCKUX HACTPOEHUM, UYTO
OKa3aJi0 3HAUUTEJIbHOE BIUSHUE HA OTUYXKJIEHHE OOIIECTBA OT roCylaapcTBa
U Tpasa.

[Tpu hopmupoBaHuu HOBOM cucTeMbl IpaBa B KoHIle X VII-Hagane XVIII
BEKa COXpaHsUlaChb AHAJIOTWYHAsl TEHJICHIUS, KaK MW CHUTyalluu C
npeoO0pa3oBaHUSIMHU JIPYTUX Cchep KUIHEACSATEIbHOCTH POCCUHCKOTO
oOl1iecTBa U rocygapcTBa. Tak, B 3TOT NEPHUO]] BHOCUIIUCH CYIIECTBECHHBIE
U3MEHEHUS W TMONPaBKU B YrOJOBHOE, TPaXJAAaHCKOE, CEMEUHOE,
MpoIeCCyaIbHOE MpaBoO, MPOBOJMIACHE paboTa MO CHUCTEMAaTU3ALNU
3aKOHOAATENbCTBA M KOAM(PUKAIMHU OTPACIEBBIX HOPM, MNPUHUMAIIKCH
pa3IuYyHbIe perlaMeHThl, MaHU(pECThl, yKa3bl W YycTaBbl. Bc€ 31O
MHOT000pa3ue MpaBOBbIX NPEMUCAHUN HEMOCPEACTBEHHO KOPPEKTUPOBAJIO
COLMAJIBHYIO W3Hb M JEATEIbHOCTb PAa3JIUYHBIX CIOEB POCCUHUCKOIO
oO1iecTBa, OT KpECThSHCTBA JO JABOpPAHCTBA. OTHOIIEHHWE K HTUM
HOPMAaTUBHBIM aKTaM W MPaBOBBIM MOJIOXKEHHSIM, CO CTOPOHBI OOIIECTBa,
ObUIO HEOJHO3HAYHbIM. Eciau, Kak W B CHUTyallud C MOJUTHYECKUMHU
pedopmaMu, OTAEIbHbIE TMPEICTABUTEIN JBOPSHCTBA U TOPOJCKOTO
HACEJICHUSI TO3UTHUBHO BOCHPUHSUIM HU3MEHEHUS B 3aKOHOJATEIbCTBE,
OCOOEHHO  HOPMAaTUBBI  PETYJUPYIOIIUE  TOPTOBO-IPOMBIIUICHHYIO
NEeATENLHOCTD, 3aKII0UeHUE Opaka, 3aKII0YEHUsI JOTOBOPOB TOBAPUIIIECTBA,
MOCTaBKHU, JUYHOTO HaiiMa, TO JAPYrHE€ COIUAIIbHBIC TPYMIbl U COCIOBUS
(Oosipe, JTYyXOBEHCTBO, KPECThSIHCTBO) BEChbMa HETATUBHO BOCHPUHSIIH
U3MEHEHUsI B OOJACTH PEryJupOBaHUS HUMYIIECTBEHHBIX IIpaB, IpaBa
HaCIeJOBaHUs, BOMHCKON MOBUHHOCTH, KPEMOCTHBIX OTHOIIeHH. Kpome
ATOTO, MPUHSTUE OTPOMHOTO KOJMYECTBA HOPMATUBHBIX akTOB (¢ 1649 mo
1696 r. 6pu10 pUHSATO OOJee 1,5 THIC. aKTOB, UMEBIIKNX CUIY 3aKOHOB, a 3a
Bech nepuoj mnpasieHus Ilerpa [ Obuto mpunsTO OONEe 4 ThIC. TPABOBBIX
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aKTOB) TAaKXX€ HE CIOCOOCTBOBAJO MOBBIIMICHUIO OOLIEr0 YpPOBHSA
MPABOCO3HAHMS U TPABOBOU KYJBTYphI MO MPUYMHE OTPOMHOTO MAacCHBa
3aKOHOB, TMPABOBOM OE3rpaMOTHOCTU  HACEJICHUS, HEIO0CTAaTOUYHOM
MH(POPMUPOBAHHOCTH O MPUHATHIX AKTAX U CJIOKHOW U 3aIlyTaHHON CUCTEME
pabOThl YMHOBHUYBETO amnmapara Npv B3aUMOJICHCTBUU C HACEIICHUEM.

B 3Tux ycioBusi HEyTUBUTENIbHBIM SIBISIETCS (DAKT TOHUKEHUS OOIIEr0O
YPOBHS TMPABOCO3HAHUS U TPOSIBICHUS Jedopmaniu B OTAEIbHBIX
c000I11IeCTBaX MOTEPSBIIUX 3HAYUTEIbHYI0 YacTh CBOUX IpaB, CBOOOA U
BO3MOXHOCTEW BCJIEJICTBUE MPOBENCHUS MTPABOBOM peOpMbl U KOPEHHOTO
M3MEHEHUS MPABOBOM CUCTEMBI TOCYIapCTBa.

B nocnenyromuii uctopudeckui nepuop co Bropou uerBeptu XVIII
Beka (mocieneTpoBckas amoxa) a0 20-x rogoB XX Beka (oOpa3oBaHuE
COBETCKOTO TOCYydapcTBa) TakKe HaOMIoIalicsi KaK pOCT TaKk M cHaj
COIMAJILHOTO U MPABOBOTO CO3HAHUS B YCJIOBUSX MOJUTHUYECKON OOpPHOBI 3a
BHacTh (ABOpIoBbie mepeBopoThl X VIII Beka), ycuneHus uMmneparopckoit
Bnactu (npasneHue Exarepunnl Benukoit), 60pbObl IPOTHUB AKCILTyaTaluU
U KPENoCTHOTO MpaBa (aHTU(EONAIbHBIE BBICTYILJICHUS KPECThsIH, Ka3aKOB
u pabouux), pedopmM TOCYyJapCTBEHHOW BIACTH M 3aKOHOAATEILCTBA
(pedopmbl Anekcanpa I), cTaHOBIIEHHS PEBOJIIOIIMOHHOTO ABMKEHUS U €T0
UJICOJIOTHH (JIBMXKEHHE JIEKa0pHUCTOB), Oypkya3HbIx pedopm 60-x-70-x romoB
XIX B., COIMANTUCTUYECKUX peBOMOUMM U [lepBOii MUPOBOW BOWHBI.

Poct mpaBoco3HaHUsl, BO BpeMsl 3TUX HCTOPUUYECKUX COOBITUH, OBLI,
MPEXJE BCEro, CBSI3aH C MOMBITKOW OTJENbHBIX COLUAIBHBIX TPYMIN, KaK
MPaBUJIO CO3JaHHBIX JISI PEBOJIIOIIMOHHONW OOpPBOBI C camojiep:KaBUEM,
OTCTOSITh CBOM TIpaBa H  CBOOOJBI, CO3/1aTh JIEMOKPaTUYECKOE
3aKOHO/ATENBCTBO M YCTPAHUTh OCTAaTKU CTapOM CUCTEMBbI MEXaHU3Ma
rocylapcTBa, Memawnme (OpMUPOBAHUIO COBPEMEHHOTO IPABOBOTO
rocyaapcTBa. OTHAKO, CTOUT 3aMETUTh, YTO UHTEPECHI MOTUTUYECKOMN SITUTHI
Y BHEUIHSA MOJUTHUKA POCCUHCKOTO TOCYIapCTBa HE JIaBaJld BO3MOKHOCTHU
JUISL peanu3alluy 3TUX IIeJIe W 3ajia4, co3laBas aHTUHAPOJHBIM o0pa3 B
MOHMMAHUM TPEACTaBUTENEH HAPOJHBIX Macc.

VYuutsiBasi 3TOT (PaKT, HEYAUBUTEIHHO YTO HEIOBOJIBCTBO HApojaa B
Hadajie XX B. IEPEPOCIO B KPYITHEUIIEE PEBOJTIOIMOHHOE JIBUKECHUE 3a
BCIO UcTOpHUI0 Poccuu, KOTOpoe MOTHOCTHIO M3MEHWIIO BEKTOP Pa3BUTHS
B TOJUTUYECKOM, COIMAIbHOM U MpaBoBoil cdepax. JlesTenbHOCTh
PEBOJIIOIIMOHHBIX CHUJI, KAK M BCE 3HaYMMBbIe cOObITHSI B UcTOpuu Poccuu,
pazzenuiia B3MISbl, MHEHUS W MPEACTaBICHUs OOIIEeCTBAa Ha JBa Jiarepsi.
Henw3st ogHO3HAUHO yTBEPXKJaTh, YTO CpPEeAW IMpoJieTapuara BCE,
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OJTHO3HAYHO, MOJAEPKUBAIN OOJBIIEBUKOB B BOIpPOCaxX MpeoOpa3oBaHUs
rocyiapcTBa, BIAaCTU W IpaBa, paBHO W TO, YTO CPEAM MpEACTaBUTENCH
Oypkya3HOro kiacca (OpMUPOBATIOCH UCKIIFOUUTEILHO HEraTUBHOE MHEHHE
OTHOCUTEIILHO TOJUTUKU OONBIIEBUKOB. MOXHO CKa3arb, 4TO B 3TO
TSKETOE BpeMsi OOIIECTBEHHOE MHEHUE OOJBIIEBUKOB, MEHBIIIEBUKOB,
npoJieTapuara, npeAcTaBuTeNe OypxKya3uu U APYrux COLMAIbHBIX TPy
dbopMupoBaIoCh BOKpPYr JBYX MJEOJOruil: mepBas (UAEOIOTHS
OOJIBIIIEBUKOB) — 3TO WISl MPEAOCTABICHUS YTHETEHHBIM HapoJaM CTPaHbI
MpaBa HAIMOHAJIBHOTO CAMOOMPEICIICHUS, BO3MOKHOCTH CAMUM PEIIHUTh
CBOIO JIAJIHEUIIIYIO CyAhO0Y, CO3/IaHME HOBOM CUCTEMBI TOCYJapCTBEHHOIO
yIpPaBICHUSA, YCTAHOBJIEHUE JUKTATyphl IMpoJieTapuara, MOCTPOCHHUE
COLMAJIMCTUUECKOT0 TOCyJapcTBa MW TpaBa; BTopas (UIEOIOTHs
MEHBIIIEBUKOB) — ObLiIa HalpaBjieHa MPOTUB CTPOTOro IEHTpaInu3Ma NapTuu
OOJIBIIIEBUKOB U HaJIeJICHUsI €€ OOJbIIMMU MOJHOMOYHUSAMHU, MpoJieTapuaT
JOJKEH ObLT JIEMCTBOBATh B KOAJUIINU C JIMOEpaIbHOM Oypikyazuei mpoTUB
caMoJIEpkKaBusl, OTpUIlaJia PEBOJIOIMOHHBIA MOTEHIIMAT KPECThSIHCTBA,
nojjepxkuBaia BpemMeHHOe TMpPaBUTENBCTBO M BBICTyIaja MOPOTHUB
MOCTPOCHUS COIUAIN3MA.

bonee momynsipHasi ujeonorusi OOJBIIEBUKOB CTPOUJIACh HA OCHOBE
MapKCHUCTCKOW TEOPUU KaK B BOIIPOCAX TOCYJAPCTBEHHOIO, TaK U PABOBOTO
npeoOpa3zoBaHusd. B moHMMaHuM MapKcu3Ma MPABO — 3TO BBIPAXKEHHE U
3aKpEIUIEHUE BOJM SKOHOMHYECKH WM TOJIUTUYECKH TOCIHOACTBYIOIIETO
KJIacCa, COI[MAJIbHOE SIBJIEHHE, B KOTOPOM KJIacCOBasl BOJIS IMOJY4YaeT
roCyJapCTBEHHO-HOPMATUBHOE BbIpa)keHue. [l0 MHEHUIO CTOPOHHUKOB
MapKcu3Mma U OOJIbIIIEBU3MA, TOJBKO B OyAayIIeM, MOCJE MPOJETApCKOM
peBoonU, (GOpMaIbHOE PAaBEHCTBO U (PAKTUUECKOE PABEHCTBO CTAHYT
O3HA4aTh OJIHO M TO K€ W MPABO HAMOIHUTCA MOPAIbHBIM COJCP>KAHHUEM.
[ToaTOMy, TO MPaBOMOHUMAHUE, KOTOPOE MPEACTABISAIOCH B 3TO BpeEMs,
HOCHJIO KJIACCOBBIN XapaKTep, MPEACTaBIsIIOCh HECBOEBPEMEHHBIM, SIBIISUIOCH
BTOPUYHBIM 10 OTHOIIICHHIO K SKOHOMHUKE U MOJIUTUKE, YTO CHIKAJIO POJIh
U 3HAYEHUE MpaBo, U AeHOpMUPOBAIO MPABOCO3IHAHUE.

deHOMEH NPaBOCO3HAHMS B COBETCKOE BpeMsl ObLI TakKe JOCTATOYHO
npoTuBOpeuuB. C OJTHOW CTOPOHBI, MOXKHO C ONPEICIICHHON YBEPEHHOCTHIO
TOBOPUTH O HU3KOM YPOBHE MIPABOCO3HAHUS U ITPABOBOI KYJIBTYpPhI B IIEPBbIE
rofibl 00pa3oBaHUs COBETCKOTO TOCYIAapCTBa, C JAPYrol ctoponsl, B 1960-
1970 rr. ypoBeHb IPaBOCO3HAHUSI COBETCKUX TpaxiaH ObLI BEChbMa BBICOK,
MOATBEPKJICHUEM YeMy sBisieTcsl HU3Kuil mo oTHomenuto k CIIA u
3anagHoil EBponie ypoBeHb MPECTYMHOCTH U MPaBOHAPYIICHUH, YBaXKECHUE
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K 3aKOHY, BO3MOXHOCTb JOOUTHCS CIPABEUIMBOCTU OJiarojapsi MpaBOBbIM
MPUHIMIAM U HOPMaM COBETCKOTO 3aKOHOJATENbCTBA.

OpnHako ¥ B COBETCKOE BpeMs OyKBa 3aKOHA HE JIsl BCEX UMeENa PaBHYIO
CUJIY: 32 OJTHO U TO € MPECTYIJIEHUE MOIJIA MOCIEN0BaTh pa3auyHasl Mepa
HakazaHus (WIM HE TMOCJIeA0oBaTh BOBCE), B 3aBUCUMOCTHU  OT
MPUHAJIC)KHOCTH K MAPTUAHOM TOJIUTHUYECKOM JJIUTE, CBSI3EH WU
TOJKHOCTU JIWIlA, COBEPIIMBIIETO MPOTUBOIpPABHBIE JEWUCTBUS, YTO B
HETAaTUBHOM CTENMEHU BIUSIO Ha (opMHUpOBaHHE o00paza COBETCKOTO
MIPaBOCO3HAHUSI.

[TomMuMoO 3TOrO, YKpEIUICHUIO MPAaBOBOT0 HUTWIM3Ma B MacCOBOM
CO3HAHUM TPa)KJaH Ha pacCMaTpPUBAEMOM 3Tare OOIIECTBEHHOTO PAa3BUTHS
CIIOCOOCTBOBAJIM  COOBITUS ~ NEPECTPOCYHOTO  BPEMEHHU,  KOTOpPBIE
CONPOBOXKANIUCH TMOSBICHUEM TMPOOJIEM B YCTAHOBJIEHUHM PHIHOYHOMN
AKOHOMUKH, MOSIBICHHUEM OJUTAPXUUYECKUX KIAHOB, MOTEPEN IJIAaHOBOU
SKOHOMHUKHA M TPOU3BOJICTBA M COKPAIICHUEM COIMAILHOM MOMJICPKKHU.

OCHOBY OTHOIIIEHUI COCTAaBIISUIA MPEUMYIIECTBEHHO HE(OpMaIbHbIE
MOJTUTUYECKUE U DIKOHOMUYECKHE CBSI3M, HO HE KOHCTUTYI[MOHHBIE U
opyuandeckue Hopmbl. CuUTyalM0 TakXke ycyryOmiia mepecTpoirka
rOCyJapCTBEHHOIO MOJIUTUYECKOIrO armapara, KoTopas COIMNPOBOXK]AJIaCch
MOJHBIM HW3MEHEHUEM TMOJUTHYECKOTO M MJEOJOTMYECKOro Kypca
rocynapctBa. [1o MHEHUIO OOJIBIIMHCTBA UCCIIEIOBATENEH, JEMOKPATUUECKUE
IIEHHOCTH, KOTOPhIE MPOBO3MIAIIAIACH TOCYJaPCTBOM Ha MEPBOHAYATIHLHOM
ATare MEepexoJHOro mepuoga — cBo0OIa, paBEHCTBO, CIPABEIJIUBOCTh, —
OKa3aJIUCh JIJIs1 OOJBIIIMHCTBA HEAOCTHKUMBIMH, a 3a4acTyI0 U (DaIbIITMBBIMHU.
B utore poct nedopmarnu npaBoco3HaHus B Hadasie 90-x rogoB XX B. B
Poccun OblT 3HAYUTENBHO BBICOKHUM, MOJUTHYECKHUE, HJICOJOTUYECKUE,
COIMAJIbHBIE U AKOHOMHUYECKHE MPOOJEeMbl CO3JaBAJIM YCIOBUS I €€
YKpEIUICHHUS.

Cerogua, B Hawane XXI B., gedopmanusi MNpaBOCO3HAHUS
MPEJICTABIAETCS CEPhE3ZHON MPOOJIEMOM KaKk B TEOPUM, TaK U Ha MPAKTHUKE.
Kak BusmHO u3 ucropuu Poccuu, ycrpaHeHre JaHHOTO HETAaTUBHOTO SIBIICHUS
COIIMAJILHOM M MPaBOBOM KHU3HM OOIECTBA SIBISETCS CIOXKHOMN 3ajadyei,
TpeOyromiel yCuInil Kak cO CTOPOHBI MPEACTaBUTENEH BIACTH, TaK U CO
CTOPOHBI Hapoja.

Jlns mosiBneHust (peHOMEHa MPaBOCO3HAHUA U ero jaedopMaiuud B
OTEUECTBEHHOW KyJIbType OBLIM HCTOPUYECKUE U COILUOKYJIBTYpPHBIE
OCHOBaHUA. B coBpeMeHHOM JIeCTBUTEIBHOCTH MO-TIPEKHEMY CYIIECTBYET
BO3MOXXHOCTh JIJISI BOCIPOU3BOJICTBA HUTWIIUCTUYECKUX HACTPOCHUU
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OTHOCHUTENIbHO IIpaBa. B mpaBoBeACHUM U IOPUIAMYECKOM COOOIIECTBE
OTCYTCTBYET OOIIECNPUHATOE TOHUMAHUE WUCTHUHHOW CYIIHOCTH W
npeaHa3HadeHus mpaBa. ToabKo P MPU3HAHUK CaMOIIEHHOCTH IpaBa, 4To
OylleT UCKIIIo4aTh €ro PacCMOTPEHHUE B KAYECTBE CPENICTBA JIOCTUKECHUS
OMpEJIENIEHHBIX 1EJIEH, B O0IIECTBE MOTYT OBITh JIOCTUTHYTHI CTAOMIIBHOCTD
Y Pa3syMHBIM NPaBOMOPSIOK.

Hedopmariys mpaBoCO3HAHUS TPOSIBISIICS B OCHOBHOM OTHOCHUTEIIBLHO
dbopMaTM30BaHHBIX MPABUJ MOBEACHUS M MPAKTUKK UX IpuMmeHeHus. Ero
YCTPAHEHUE W3 OTEUECTBEHHOW COIMAIBHOW KYJIBTYpPbI MpPEAIOnaraet
dhopMupoBaHHE MPaBOCO3HAHUS, KOTOPOE CHUHTE3UPYET OIBIT MHUPOBOTO
bunocodcko-IpaBOBOTO HACHEIUS U IEHHOCTEH HAIMOHAIBHON KYJIBTYPHI,
B KOTOpOW HEWU30E€KHO MPUCYTCTBYET HPABCTBEHHAS OIICHKAa HOPM IIpaBa.
[IpeononeHne mpaBoOBOro0 HUTHIIM3MA — IOCTATOYHO CJIOXKHAS M KOMIUICKCHAs
3amada. [{ist ee perieHus: Ha TEOPETUIECKOM YPOBHE HEOOXOIUMO MPABUIILHOE
TEOPETUYECKOE PEIICHUE BOMPOCA O PEryJsdluud OOIIECTBEHHON >XKU3HU
MIPaBOM U HPABCTBEHHOCTBHIO.
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PROBLEMATIC ASPECTS OF THE DEFORMATION
OF LEGAL CONSCIOUSNESS: HISTORICAL AND LEGAL
ANALYSIS

In the article, the author analyzes the manifestation of negative deformation
ideas regarding the understanding of law in the conditions of the historical
development of Russian society. Various opinions and ideas about law are analyzed,
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which in the past reflected the negative attitude of individual social groups and
their representatives to the law in force in certain historical epochs. Understanding
the internal nature of deformation, which has been formed in the history of Russian
society and the state, helps to identify problematic aspects of this phenomenon
and avoid the emergence of new causes and conditions for its development, which
will contribute to the «maturation» of legal culture and legal awareness in society.
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legal nihilism, socio-cultural traditions of understanding law.
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VIK 342.95

IomasickuH A. A.

MEXAHUW3M AJIMAHUCTPATUBHO-ITPABOBOT'O
PETI'YJINPOBAHUSI OBOPOTA OI'HECTPEJBHOI'O
OPY KU U BOEITPUIIACOB HA ITIPUMEPE JOHEIIKOHN
HAPOJHOM PECITYBJINKHU U TYTAHCKOM HAPOJHOM
PECIIYBJIUKH

B crarbe OpoBeNEH  TEOPETHKO-IPABOBOM  aHalU3  MEXaHHU3Ma
aJIMUHUCTPATUBHO-IIPABOBOTO PETYIMPOBaHUS 000pOTa OpY>KUs U OOEIPUIIACOB,
pacCMOTpPEHBl ~ OCHOBHBIE MPHU3HAKM JAHHOTO  SIBJIEHUA B  TEOPHUU
aAMUHHCTPATUBHOTO MPaBa U MPOU3BEICHO UX COOTHOLICHUE C AEHCTBYIOIIUMHU
B HACTOSAILIMHA MOMEHT aJMUHUCTPATUBHO-IIPABOBBIMU MEXaHHU3MaMu 000pOTa
opyxusi u 6oenpunacoB B Jlonernkoit u Jlyranckoit Hapogueix PecmyOnukax.
B  pe3ynbrare NpOBEAEHHOTO  TEOPETHYECKOTO  aHAJ3a, HU3Yy4YECHUs
CTATUCTUYECKUX U MPAKTUYECKHUX JIAHHBIX PACCMOTPEHBI TPOOJIEMHBIE BOIPOCHI
B cdepe MexaHu3Ma MPABOBOTO PETryIUPOBaHUA 000pOTa OPYXKUS H
6oenpumnacos B JIJIHP.

Knwuesvie cnoea: MexaHu3M, NOPaBOBOE pETyJIHPOBAHHUE, OPYKHE,
O6oempunacel, 060pOT.

Bormpoc npaBoBoro perynupoBanusi chepbl 000poTa OrHECTPETHHOTO
OpY)XXHSI B  COBPEMEHHOCTHM UMeeT OoJibIIOe  3HAYEHUE A
(YHKIMOHUPOBAHUSA BCEM TOCYJApCTBEHHOW CHUCTEMBI B IIEJIOM, a TaKXKe
oOecrieueHUs KaK HalMOHAJIbHOM O0€30MacHOCTH TOCyIapCcTBa, TaK U
0€30MacHOCTH OTHEIbHBIX TpaxkaaH. B paMkax TakuX TOCYIapCTB, Kak
Jlyranckas u Jloneukass Haponnast PecryOnuku, TaHHBIA BONPOC SBIISETCS
HanOoJee aKTyalbHBIM BBUAY HEMPEKpallalomMXcsi O0EBbIX JEUCTBUM Ha
TEPPUTOPHH YKA3aHHBIX TOCYIAPCTB, a TAKXKE BBUAY HENOCTATOYHOTO YPOBHS
HOPMAaTHUBHO-IIPABOBOTO PETYIIMPOBAHUSI pACCMATpPUBAEMOIO ACIIEKTa.

AKTyalnbHOCTh TPOBEAEHUS HAYYHOIO HCCIIEIOBAHUSA BOIPOCOB
PABOBOTO PETryIUpoBaHuA cepbl 000pOTa OTHECTPEIBHOTO OpPYKHUS

© Iloonackun A. A., 2022
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00yCIIOBJIEH, B TIEPBYIO O4YEPEAb, OCOOCHHOCTSIMU Pa3BUTHUSL MPABOBOI
cucreMbl JIHP ¢ yueToM mpomomkaronmmxcst BOEHHBIX IEUCTBUM C YKPaUHOM.
IIpu stom, mockonbky ¢ 2022 roma NPOUCXOAUT BO3BpALICHUSA psaa
tepputopuu B JIHP B pamkax rpanuir /[oHernkoi o0jgacTH, BaXXHBIM U
HEOOXOMMBIM SIBJISIETCSI pa3pabOTKa MPAaBOBOIO MEXaHU3Ma BKJIFOUCHUSI HE
TOJILKO OCBOOOXKJIEHHBIX TeppuTopuid B coctaB JIHP, Ho u dopmupoBanus
nopsjika (QyHKIMOHHUPOBAHUS O0OpPOTa OTHECTPEIHLHOTO OpYyXKHUsS Ha
ocB0oOOXkIeHHbIX Tepputopusax HP, ¢ yuerom GeckoHTposibHOTO 000poTa
Takoro opyxus ¢ despais 2022 rona.

HccnenoBanue Bompoca aIMUHUCTPATUBHO-ITPABOBOTO PETYIUPOBAHUS
000pOTa OTHECTPEIBHOTO OPYXHUSI OCYIIECTBISUIOCh, B YaCTHOCTH:
PykaBumiankoBeiM C. M., Tomunuaemm O. O., Imuar A. A.

s ompeneneHus mpoOJIEMHBIX aCMEeKTOB UCCIEAYEMOW TEMBbI, IO
HaIlleMy MHEHUIO, IEPBOCTENEHHO HEOOXOIUMO PACCMOTPETHh TEOPETUUECKYIO
CTOPOHY, Kacalollylcs TaKoro »JJIEMEHTa HOPMATHUBHO-IPABOBOTO
PETryIMPOBAHMS KAK MEXAHU3M aJIMUHUCTPATUBHO-IIPABOBOIO PETYIUPOBAHUS
000pOTa OTHECTPEIBHOTO OPYXHUSI U OOCMPHUIIACOB.

[lenbto uccnenoBaHus SIBJISIETCS MPOBEACHUE TEOPETUKO-IIPABOBOTO
aHaJIM3a MEXaHU3Ma aIMUHUCTPATUBHO-IIPABOBOTO PEryIUPOBaHUS 000poTa
OpyXHsi M OOENMpUNAcOB, a TAKXKE PACCMOTPEHBI OCHOBHBIE MPU3HAKU
JAHHOTO SIBJIEHUSI B TEOPUU aJMUHUCTPATUBHOTO MPaBa U MPOU3BEICHO UX
COOTHOIIEHUE C JEUCTBYIOIIUMH B HACTOSIIIUI MOMEHT aIMUHUCTPATUBHO-
MPaBOBBIMU MEXaHU3MaMH 000pOTa Opyxus U OoenpunacoB B JloHerkoit
n Jlyranckoii Hapoausix PecnyOnukax.

AJIMUHUCTPaTUBHO-IIPABOBOE PETYJIMPOBAHUE, KaK SIBJICHUE, B PaMKax
KOTOPOTO OCYIIECTBIISIETCS UCCIIEIOBAHME HACTOSIIIIEH TEMBI, B TEOPUU TTpaBa
MpEeJICTaBIsAeT COOOM COBOKYMHOCTH MPABOBBIX CPEJICTB, MPU MOMOIIU
KOTOPBIX TOCYJIapCTBO, TaK WM HMHA4e€, BO3JCHCTBYET Ha OOIIECTBEHHBIE
OTHOIIICHUS B jKejJaeMoM i Hero HampaBjeHuu [1]. OcoOeHHOCTH
paccMaTpuBaeMoro THUIa MPaBOBOTO PETYIMPOBAaHUS OOYCIIOBIEHBI TEM, YTO
OHO HEMOCPEACTBEHHO CBSI3aHO C TOCYJAPCTBOM U MPEIOIaraet, B IEPBYIO
ouepe/ib, BRIPAXKEHUE BOJIM U UHTEPECOB CAMOTO TOCYapCTBa, 3aKPEIICHUE
MHCTUTYTOB TOCYJIapCTBEHHOTO KOHTPOJIS, a TAKXKE OINpEJIeJICHUE IMyTei
pa3BUTHUs OOIECTBEHHBIX OTHOIIEHHWH. [Ipu 3TOM BO BCeX YKa3aHHBIX
HalpaBJICHUSIX TMpPaBOBas perIaMEHTAIUd JESITEIbHOCTH CYOBEKTOB
OCYIIECTBIJISIETCS MyTeM MPUMEHEHUSI HOPM aJMUHUCTPATHUBHOTO TPaBa,
KOTOpBIE YCTAHOBJIEHBI M (DYHKIIMOHUPYIOT Ha BCEX YPOBHSX MyOIMYHOM
BJIACTH.
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OuepenHbIM  apryMEHTOM B  IOATBEPKICHUE  AKTYyaJbHOCTH
VCCIENOBAHUA HACTOAIIEH TEMBbI SBISIOTCA CTAaTUCTUYECKUE JaHHBIC
COBEpPIICHHUSI IPECTYIUICHUM, CBSI3aHHBIX C 000POTOM OPYKHUs U OOEHPHUIIACOB.
Tak, mo manaeiM MBJI JIHP, 3a nepuoa 2020 roga u3 He3aKOHHOTO 000poTa
ObL10 U3bATO 208 €IMHUIL CTPEITKOBOTO OPYKHUSI, TOUTH MTOJIOBUHA OT OOIIIETO
yucaa — nuctoiietsl (93 enuHMIlBI), a B OCTaBIIEECs KOJIMYECTBO BXOIST
PYKbsl, aBTOMAThl, pEBOJIbBEPHI, KapaOUHBI, BUHTOBKU U IYJIEMEThI. Takke
3a yKa3aHHBIN nepuoj u3bsATo cBheiie 62 000 OoernpunacoB, B OCHOBHOM —
natpossl (61 436 eaunun), a takxe noytu 750 rpanar, 18 mMuH u Oonee
25 kunorpamm nopoxa [9]. Ilpu atom, MBJI JIHP odwuimansubie qaHHbBIC
KacaeMo 000pOTa OrHECTPEIBHOTO OPY>KHUSI U OOEMPUIIACOB 32 MPOLIE TN
Toj B OOIIMI JOCTYI HE MPEAOCTABIISIET, OJHAKO HEOOXOIUMO OTMETHUTh, YTO
0 pe3yJIbTaTaM aHaJInu3a HOBOCTHBIX MaTepHaioB oduiranbHoro caira MB/]
JIHP MoXHO caenarh BBIBOJ O TOM, YTO, MCXOJS M3 €KEIHCBHBIX CBOJOK
pabdotel OBJI, cBsi3aHHOW C HE3aKOHHBIM OOOPOTOM OpYXKHS, OOIBIIOE
KOJIMYECTBO TMPECTYIUICHUM CBSI3aHO WMEHHO C XPAaHEHUEM TaKOBOTO,
OUYEBHUJIHO, BBUJY OOEBBIX JICUCTBUHN, MPOUCXOASNIUX HA TEPPUTOPUH
Pecnyonuku. Tak unu wmHaye, B PecnyOnukax peryiaspHO TPOBOASTCS
MEPONPUATHS, HA3bIBAEMbIEC «MECAYHUKAMU JOOPOBOJIBHOW CIIa4uU OPYKHUSD,
KOTOpBIE TMOJPa3yMEBAIOT MOJI COOONH OCBOOOXJIEHHE OT YrOJOBHOM
OTBETCTBEHHOCTH JIMI], CAABIINX UMEIOIIEECS] Y HUX 00E€BOE OTHECTPEIBHOE
OpyXue 1 0OENpPUIIaChl, HAXOAIIUECS Y HUX Ha HE3aKOHHBIX OCHOBaHUSX [9].

[TogoOHBIN BUII AEATEIBHOCTH SIBISIETCS JTOBOJIbHO BBITOHBIM ISt
rOCy/IapCTBa, MOCKOIbKY HEXKENaTebHBIM 000pOT OpyXUsl U OOCIPUIACOB
TaKuM 00pa30M CTAHOBUTCSI HEBO3MOXKHBIM, a JIUI[A, B OTHOIIEHUU KOTOPBIX,
MO CYTH, JIOJDKHBI OBITh BO30YK/I€HBI YTOJIOBHBIE JI€Ia, U30€TatoT Cy/1eOHbIX
Tsk0. TeM He MeHee, BBU/TY BHICOKOTO YPOBHS JJATEHTHOCTHU MPECTYIUICHUH,
CBS3aHHBIX C HE3aKOHHBIM OOOPOTOM OpYXHSI U OOENPUNACOB, CTOUT
OTMETHUTB, YTO MO100HAsE JOOPOBOJIbHAS C/laua UMEIOIIEr0Cs Ha HE3aKOHHBIX
OCHOBAHMUSIX OPYKHSI M1 OOEIPUNACOB MOTYT OBITh JIMIIIb CIIOCOOOM COKPBITHSI
0oJiee TSKKOTO MPECTYIUICHUWS, BBHUJY YEro, MO HAIIEeMy MHEHHUIO, B
OTHOIIEHUM TaKUX TpaxJaH BCE XK€ JOJDKHAa ObITh MpPOBEJCHA
COOTBETCTBYIOIIAsI POBEPKA CO CTOPOHBI PAMOHHBIX OPTraHOB BHYTPEHHUX
ned.

MexaHun3M MpaBOBOrO PEryIUPOBAHUSI 000POTa OPYXKUS, B TOM UYHUCIIE
OTHECTPEIIBHOTO, B CBOK OYEpPEdb, SABISAACH HEOTHEMIIEMOW 4YaCThIO
aIMUHHUCTPATUBHO-IIPABOBOTO  PETYJIMPOBAHUS  ONPEACIEHHOIO BHUIA
NEATEIIbHOCTA B LEJIOM, JOJDKHOTO BHUMAHHS Y IIMPOKOIO OCBEIICHUS B
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HAy4YHOU JIUTEpAType HE MOTYUW, 3aKOHOJIATEILHOTO ONPEAEICHUS JaHHbIN
AJIEMEHT TAKXE HE MMEET BBUJY €r0 TEOPETHYECKOro 3HaueHus. Tem He
MeHee, B O0O0IeM BHJEC MEXaHU3M aJMUHUCTPATUBHO-IIPABOBOTO
peryJiupoBaHusl TMOHHUMAETCS KaK KOMILUIEKC TPAaBOBBIX CPEJNCTB,
CIIOCOOCTBYIOIIMX BO3JICUCTBUIO MPaBa Ha COI[MATIBHBIC CBSI3U, KAK OTMEYAET
C. C. Anekcees [2, c. 126].

Tak unu vHa4e, yYUThIBAs PA3pPO3HEHHOCTh MHEHUIN YYEHBIX KaCaeMo
ONpe/eICHUS] MEXaHW3Ma aJMUHHUCTPATUBHO-IIPABOBOTO PETYIUPOBAHUS,
CIEAYyeT y4YUTHIBATh, UTO OH BCE K€ SBJISIET COOOM CHUCTEMY MPaBOBBIX
CpEIICTB, 00ECIIEUNBAIOIIMX BIMSHUE HA TOCYIapCTBEHHO-YIIPABICHYECKUE
OTHOIIEHUS JIJI1 TOTO, YTOObl OPraHU30BaTh UX B COOTBETCTBUU U MJIs
JOCTUKEHUSI TIOCTABJIEHHBIX 1IEJIEH, 3a/1a4 U NPUHITUIIOB TOCYAapCTBEHHOTO
VIOpaBJCHUS U YCTPAHUT MEIIAONIME WX JOCTHXKEHUIO U peain3aliu
MPENATCTBUS.

JIiist nanbHEHIero ucciae0BaHusl HE0OXOAUMO ONPEIETUTh (PaKT TOro,
Ha CaMOM JIU JIEJI€ MEXAHU3M aJIMUHUCTPATUBHO-IIPABOBOIO PETYIUPOBAHUS
obopora orHectpensHoro opyxusi B JIHP u JIHP siBnisiercst TakoBbIM U B
MOJIHOW MEpe JAOCTUTaeT HEOOXOAUMOTo ypoBHs 3 (PEKTUBHOCTH, 1ENEH U
3aia4 ero npeaHazHadeHus. C LENbI0 3TOr0 HEOOXOAUMO OOpaTUThCA KO
mHennto K. B. I[lynnmkoBa [3, c. 127], ompenensromero npu3HaKd
MEXaHU3Ma MPABOBOT0 PETYIUPOBAHUSA U COMOCTABUTh UX C JICUCTBYIOIINM
3akoHomarensctBoM JIHP u JIHP.

[lepBbIM NMpPU3HAKOM MEXaHU3Ma MTPABOBOTO PETYIUPOBAHUS, UCXOJIA U3
muenus K. B. lllynaukosa [3, c. 127], sBasercss obnagaHue MEXaHU3MOM
MIPABOBOTO PETYJIMPOBAHUSI COOCTBEHHBIM CHEHU(PUUECKUM TMPEIMETOM,
KOTOpbIM, cortacHo 3akoHa JIHP «O06 opyxuwm» ot 11.09.2015 r. (nanee —
3akon JIHP «O0 opyxumn»), a Takxe BenoMmctBenHoro [Ipukaza MBI JIHP
No 227 ot 06.04.2015 r. (manee — Ilpukaz MBJI JIHP Ne 227) sBusercs
000pOT Opyxusi U OoenpunacoB Ha Tepputropuu PecmyOnuk.

CrnenyoonmM MOpU3HAKOM MEXaHU3Ma I[PABOBOIO PETYIUPOBAHUS
SBIIIETCS €70 OPUEHTUPOBAHHOCTh HA PEATM3AIINIO OCOOBIX ITPABOBBIX IIEJICH.
Ucxona u3 paccmarpuBaemoro 3akoHa JIHP «O0 opyxuu», OCHOBHBIMU
LEJISIMA JTAaHHOTO 3aKOHA SIBJISIFOTCSl 3aIlUTA >KU3HU U 370POBbsSl TPAXJaH,
COOCTBEHHOCTH, OO€CIeYeHrne OOIIECTBEHHOW O€30MacHOCTH, OXpaHy
NPUPOALI W TPUPOAHBIX PECYpPCOB, YKPEIUICHUE MEXIYHAPOIHOTO
COTpyAHHUUYECTBA B 0OOphOE C TPECTYNHOCTHIO U  HE3AKOHHBIM
pacopoctpaHeHueM opyxus [4]. IIpu 3ToM, COIIACHO K€E MPEICTABICHHOMY
[Tpukazy MBJI JIHP Ne 227, niensro Takoro nmpaBoBOTO MEXaHU3MA SIBIISIETCA
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COOJIIOJICHUE TOPsJIKA M3rOTOBJIEHUS, MPUOOPETEHUs, XPAHEHUS, YUeTa,
MEPEBO3KU U UCIIOIB30BAHUSI OTHECTPEIBHOTO <...>, a TaK)Ke OOETPUIacoB
K OpPY>XHIO, OCHOBHBIX 4acTeu [J].

B naHHOM acnekre ycMarpuBarOTCA pa3iduusl BBHUAY TOTO, YTO
paccMarpuBaeMblii HopMaTuBHBIN akT 3akoH JIHP «O06 opyxumn» sBisieTcs
B JJaHHOU c(hepe TUIIOBBIM JIOKYMEHTOM, PETYIUPYIOITUM BClO chepy odopoTa
opyxusi u 6oenpunacoB Ha teppuropuu JIHP. IIpu stom, IIpuxaz MBJ]
JIHP Ne 227 ke aBnsieTCsl y3KOHAIIPABIEHHBIM IOKYMEHTOM, PETYIUPYIOLIAM
CTpOro ONpE/IENIEHHbIE aCHEeKThl BCEH HCCIeqyeMoil cepbl, BBUIY YETo U
oOlllMe e MEXaHUu3Ma MPaBOBOIO PETYIUPOBAHUS JIAHHBIX JOKYMEHTOB
UMEIOT CYIIECTBEHHbBIE PA3JIMUMS B YACTH MACIITAOHOCTH HUX OXBaTa.

Eme omHMM NpHU3HAKOM MEXaHW3Ma IPABOBOTO PETYJIUPOBAHUS
SIBJISIETCS] CTIOCOOHOCTh OKA3bIBATh XaPAKTEPHOE JIUIIIb JIsl PACCMATPUBAEMOTO
MEXaHU3Ma  COLMAIBHO-IOPUANYECKOE  BO3JCHUCTBHE  TMpaBa. B
paccMaTpuBa€MOM MEXaHU3ME TAKUM CPEICTBOM BO3JCHUCTBHS SBISCTCS
YCTAaHOBJIEHHOE JIMIEH3UOHHO-PA3pEIIUTEIIbHON CUCTEMOM TOCYHapCTBa
orpaHuyeHue Ha 00OpOT opyxus Ha Ttepputopun PecnyOnuku (kax JIHP,
tak 1 JIHP), a Taxxe onpeaenéHuble BUAbl OTBETCTBEHHOCTH 3a HApYIICHHUE
TaKUX OIPAaHUYEHUN U 3aKOHHBIX TPEOOBAaHUM, TAKUE KaK aIMUHUACTPATUBHAS
¥ yrosioBHas. [loMrumo 3TOrO0, CpencTBO BO3ACHUCTBUSA B TAHHOM MEXAHU3ME
MPABOBOT0 PETYIUPOBAHUS BBIPAXKACTCS B €ro aJIMUHHUCTPATUBHOM
XapakTepe, YTO PACKPBIBAETCA KaK B COINOJYMHECHUU OpPraHOB,
OCYIIECTBIISIIONINX KOHTPOJIb 3a OOOpPOTOM OpyXHUS M OOEnpuUnacos,
JEATEIIbHOCTh KOTOPBIX PEINIAMEHTUPOBAHA ONMPEACIEHHBIMU HOPMATUBHO-
MPAaBOBBIMU aKTaMHU, TaK W TpaxJaH, KOTOpbI€ OOS3aHbI BBIMNOJIHATH
MpeANUCaHHbIE HOPMBI B HCCIEyeMOil cdepe MPaBOBOTO PErYIMPOBAHUS
[1].

OuepenHbIM NOPU3HAKOM MEXaHW3Ma IIPABOBOTO PETYIUPOBAHUS
SIBJIIETCS  BOIUIOIIEHHE €ro MCKIIUMTEIbHO B  0co00i  ¢opmMme,
MPEyCMOTPEHHOW HOPMAaTUBHO-IIPABOBBIMU AKTAMH, YTO IMOJAPA3yMEBAECT
noji co0oM, Kak MUHUMYM, Hainuuue Takux akroB. B JIHP, ucxons u3 yxe
U3JI0KEHHOTO Marepuasa, MoJJOOHbIN IOKYMEHT CYIIIECTBYET B BUJIE TUIIOBOTO
3akona JIHP «O0 opy»xun», KOTOPBIi, 0 HAlllEeMY MHEHUIO, B IOJTHON Mepe
NpeaycCMaTpUBaeT HEOOXOAUMBIA MEPEYeHb HOPM JJIsi PETYIUPOBAHUS
paccmarpuBaemoit cdepsl [4]. B JIHP xe momoOHbIN 3aK0OHOIaTEeIbHBIM aKT
OTCYTCTBYET, BBUJIY YEro B HEMOJHOM MEpPE PACKPBIBACTCSA MOHATUUHBINU
anmapar 000poTa Opy>Kusi U OOEMPUIIACOB, a TAKXKE HE PACKPBITHI YACTHBIE
BOIPOCHI, HAIIPUMEP, KacaeMO MEPEUHs HEOOXOJUMBIX JTOKYMEHTOB JJIs
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MOJYYECHUS pA3pPEUICHNS] HA HOIEHUE U XPAHEHUE OTHECTPEIIBHOTO OPYKHUA
B /JIHP, nockombky IIpukazom Ne 227 MBI IHP He npenycMmoTpeHo Hannune
y JIALA CITPaBKU O CYIMMOCTH TIPH MTOJIyYEHUH TAKOTO pa3perieHus [S]. Beuay
ATOTO, CIEAYET OTMETUTH OCTPYIO HEOOXOJIMMOCTh B 3aKOHOJATEIIbHOM
YPETryJIMPOBAHUHA HM3y4a€MOIrO AacIleKTa B BHJAE THUIOBOTO 3aKOHA, II0
ananoruu ¢ JIHP u P®, na teppuropuu Joneukoit Haponnoii Pecriyonuku.

Kpaiinum, no muenuto K. B. IllyHnukoBa, mpu3HakoM MexaHu3Ma
MPABOBOTO PETYJIMPOBAHUA SBJISCTCS HAIPABICHHOCTh HAa KOHKPETHBIC
3HAYMMBIE JJIsI 00IecTBa pe3yabTarsl [3, ¢. 127], KoTophle, MO HaIIEeMy
MHEHUIO, BBIPAYKAKOTCS YEPE3 YKE ONMMCAHHBIC LEII TPABOBOTO MEXaHU3MA
0o0opoTa opykus U boenpunacos Ha Tepputopuu Pecryonuk. Ilomumo 3toro,
JAHHASI HAPABJIICHHOCTD TAKXKE BBIPAKACTCSA U B KOHKPETHBIX MTPAKTUYECKUX
NOCTWKECHUSAX NPUMEHEHUS MEXaHu3Ma MPaBOBOIO PETyJIUPOBAHUS,
KOHKPETHO B uccienyeMon cdepe o0opoTa opyxusi U OOEMNpHUIIacOB, 3TO
JIOJKHO BBIPAXKAThCSI B CHUXKEHWM YPOBHS IMPECTYIHOCTH, CBSI3AHHOM C
UCCIIETyEMBIM aCIeKTOM, a TaKXe IMpPaBOHAPYLIEHUU B cepe XpaHEeHWUS,
HOIIIEHUSI, IEPEBO3KU OPYKUsSI U OOCHPUNACOB, UX U3TOTOBIEHHUS, PEMOHTA
U ToMy TnojfoOHOro. To ecTh AaHHBIM TpPU3HAK, B TEPBYI OYEPE/b,
BBIPAXKAETCS B BO3MOXHOCTH NPUMEHUTH YKA3aHHBIE HOPMbI MEXAaHU3Ma
MPABOBOTO PETryIUpOBaHus B kKU3Hb. C 3THM, COOTBETCTBEHHO, BBUIY
OTMEUYEHHBIX MPOOEJOB MpU  ONHCAHWU MPU3HAKOB  MEXaHU3Ma
aIMUHUCTPATUBHO-MIPABOBOT0 PETYJIUPOBAHUSI 000pOTa OTHECTPEIHLHOTO
opyxus u 6oenpunacos B JIHP u JIHP, Bo3HukatoT onpenenéHHbie mpooieMbl
U TPYOHOCTH.

Haunbonee MacimTaOHbIM U 3HAYUMBIM MPOOJIEMHBIM aCIIEKTOM B YaCTH
MEXaHH3Ma aJIMUHUCTPATUBHO-IIPABOBOIO  PEryJupoOBaHUs 000poTa
OTHECTPENILHOTO Opyxusi u OoenpumnacoB B JIHP sBnsercsa, B mepByro
odepenp, HEAOCTATOUYHBIM YPOBEHb pPENIAMEHTAIlMM JTAHHOTO BHJA
TrOCYIapCTBEHHOM JIESITEIbHOCTH BBHUJY HEXBATKHM HOPMATHUBHO-IIPABOBBIX
aKTOB, YCTAHABIMBAIOIIMX MPABOBOM peXUM 000pOTa OpyXHUS U
ooemnpumnacoB. [loMmuMo 3TOro, yke MMEIIIUECS HOPMATUBHO-IIPABOBBIE
aKThl, pEMIAMEHTUPYIOLIUE HUCCIEIyEMYIO c(epy, Takke MMEIOT HeMajo
npo6enoB. K takoBbiM oTHOCsTCA: [Tpukaz MB/[ JIHP Ne 227 ot 06.04.2015
roga «0O0 ytrBepxaeHun WHCTPYKIMM O TOPSJAKE U3TOTOBJIEHUS,
NpuoOpeTeHUs, XpaHEHHs, Yy4yeTa, TEePEBO3KM U  HCHOJIb30BAHUS
OTHECTPENBHOTO <...> opyXkusi U OoenpurnacoB Kk Hemy»; [locTaHoBieHHE
CM JHP Ne 5-6 ot 09.04.2015 roma «O06 yrtBepxnenun llonoxenus o
pa3pelINTEIbHOM CUCTEME W BpEeMEHHOTO TOJOXKEHUS O TOPAAKE
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perucTpanyu, XpaHeH!UsI U HOIIEHHUS Hape3HOro O00E€BOT0 OTHECTPEILHOIO
OpyXHsi 1 OOEMPUITACOB K HEMY» C COOTBETCTBYIOIIMMHU MPUIOKEHUSIMH;
[Tpukaz MBJI JAHP No 177 or 11.03.2016 roga «OO0 yTBepxkIaeHUU
JIMIIEH3WOHHBIX YCIOBHM BEICHUSA XO3AMCTBEHHOW JAEATEIBHOCTH IO
MIPOU3BOJICTBY, PEMOHTY OTHECTPEJIBHOTO OPYX WS HEBOCHHOTO HAa3HAUYCHUS
1 OOCIpHUITacoB K Hemy <...>» [8].

OCHOBHBIMHU MPOOEIaMU, KOTOPHIE CTOUT BBIJCIUTH B perjaMeHTaIllUuH
BBIIICTIEPEUHNCIICHHBIX HOPMaTUBHO-ITPABOBBIX aKTOB SIBJISIETCS
HEJIOCTaTOYHAasi TPeOOBaTENbHOCTh K TMPETEHJCHTY Ha TOJyYCHHE
pa3pelIcHUs] Ha HOLICHUE W XpAaHEHUE OTHECTPEIBLHOTO OPYKHs, B CBSI3U C
YeM, CUUTAEM 11eJIeCOOOPa3HbIM BHECTH MPEIJIOKEHUE O JOMOJHEHUH II. 8
BpeMeHHOro mojoxeHus: 0 MOPAJKE PErHCTpalli, XpaHCHUS U HOIICHUS
Hape3Horo OoeBoro orHectpenbHoro opyxus (Ilpunoxenue Ne 2 k
[TocranoBienuro CM JIHP Ne 5-6) [6] cienyromuM repedyHeM JOKYMEHTOB:
cIpaBka 00 U3yYEHUU MaTepUAIbHON YaCTU OPYXKUs, CIICIIUATIbHBIX CPENICTB,
IpaBuJ1 0OpaIlieHrs ¢ HUMH, a TaK)Ke UX MPUMEHEHHUS; MEIUIIMHCKAs CIIpaBKa
YCTAHOBJIEHHOTO 00pa3lia; crpaBka 00 OTCYTCTBUHU (HAJIWYUU) CYAUMOCTH,
YTO, IO HAIIeMy MHEHHUI0, OyleT HurpaTb HPEBEHTHUBHYIO (DYHKIIUIO
COBEpIIAEMBIX B JAIBHEHIIEM MPECTYIUIEHUN C UCIIOJIb30BAHUEM JTAHHOTO
BHUJIA OPYKHSI.

B yactm 1mocnemHero - ONMCAaHHOIO  MpPH3HAKa  MEXaHU3Ma
aIMUHHCTPATUBHO-IIPABOBOTO PETYJIMPOBAHMS, KACAIOMIETOC MTPUMEHEHUS
JAaHHOTO MEXaHHW3Ma Ha MPaKTHUKE, BHUJHUM IE€JIECO00pa3HBIM BbIJICIUTH
npoOsieMy  B3aUMOJICHCTBUS  MOJpPA3ACiICHUM, OTBETCTBEHHBIX  3a
peryavpoBaHue 000poTa OpyXHUsl Ha TEPPUTOPUHU TOCYAApCTBA, KOTOPbHIE
JTOKHBI OBITH pa3pelieHbl IyTeM BBEIACHHS KOMIUIEKCA Mep II0
COBEPIIIEHCTBOBAHUIO  OpraHu3allid M  MPaBOBOro  oOecIledYeHus
JEATETLHOCTA OPraHOB BHYTPEHHUX JIeNI 10 KOHTPOJO B cepe obopoTa
OpPYXHsl, @ TAKKE CUCTEMbI MEDP, HAIIPABIICHHBIX HA ITOBBIIICHUE ITPABOBOMN
KyJIBTYPbl HACEJEHUS B YaCTH BIaAcHUA opyxuem [7, c. 127].

Heo0xonuMo OTMETHTh, YTO 3aKpEIUICHHBIH B HOPMaTHBHO-IIPABOBBIX
akrax JIHP mopsimok co3gaHusi W JIMIIEH3UPOBAHUA CYOBEKTOB
XO34MCTBOBAHUS, OCYUIECTBISAIOMNUX JCITEIbHOCTh N0 MPOU3BOACTBY,
PEMOHTY, TOPIOBJIE OTHECTPEIbHBIM OPYKHEM U OOEIMPHUIIACOB K HEMY, a
TaKXe CTPEJKOBBIX TUPOB U CTPEILOUII, TyHKTOB U3yUYEHUS] MaTepUaTbHOMN
YaCTU OTHECTPEJIbHOTO OpPYXKWs, MNpaBWJ OOpalieHuss ¢ HUM U €ro
MPUMEHEHHUSI, MarasuHoB, OCYILECTBIISIFOIIUX MPOAAXY OPYXKHUS U OOEBBIX
MPUINIACOB K HEMY, YCTPOMCTB U MAaTPOHOB K HUM (yka3zaHHbIX B [Ipukaze
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MBJI JIHP Ne 177 [8]), HE0OXOAMMO BOIUIOTUTH B >KU3Hb M 00ECIECUUTH
CO3/laHUE TaKUX CYOBEKTOB XO3MMCTBOBAaHUS Ha TeppuTopuu PecryOmuku
BBU/Jy UX aKTyaJlbHOW HaJI00HOCTH, BBUY BO3SHUKHOBEHUS Psijia MPOOJIEMHBIX
aCIIEKTOB CPEAU KOTOPBIX, B YACTHOCTHU: OTCYTCTBHUE BO3MOXKHOCTH TpaXkjaaH
B NPUOOPETEHUH TOTO WJIM MHOTO BHJAA OPYXHUS B LEISIX, Hapumep,
CaMOOOOPOHBI; OTCYTCTBHE BO3MOKHOCTU Y BIIAJICTBIIEB OTHECTPEIHLHOTO
OpY>XHSI OCYIIIECTBIEHUS COOTBETCTBYIOIIEIO PEMOHTA M YXOJa 3a TaKUM
OpY>KHEM; OTCYTCTBHUE Yy BIIQJIENIbIIEB OTHECTPEIILHOTO OPYKHUSI BOZBMOXHOCTH
MTO3HAHUS TIPUHIIUIIA IEUCTBUSL OPYXKUSI, HAXOASIIEr0Cs y HUX BO BJIaJICHUH,
€ro MaTepuaIbHOM YacTu, MOpsJIKa MPABOMEPHOTO €0 MPUMEHEHHS, a TAKKE
HEOOXOJMMBIX HABBIKOB CTPENIbObI. Bce BbllenepedrciieHHbie (HaKTophl B
TOW WJIM WHOW Mepe CHOCOOCTBYIOT COBEPUICHUI0O MHOXECTBA
MpaBOHAPYIICHU B cpepe 000poTa OTHECTPEIHHOIO OPYKUSI HA TEPPUTOPUU
JIHP.

Kpaiinum acnexroM, TpeOyIOmUM OCBEIICHUS, SBISETCS CBS3b
MHCTUTYTa 000pOTa OTHECTPEIBHOTO OpYXHUS U OOEMpUIacoB ¢
MNPOUCXOJAIIMMUA  HAa  TEPPUTOPUU  TOCYAapCTBa  COLMAILHBIMU,
MOJIUTUYECKUMU ¥ SKOHOMUYECKUMHU TTpeoOpazoBaHusiMu. [0BOpst 0 JaHHOM
BOIlpoce BBHUAY mMeeTca noanucanHeii [nasamu JIHP u JIHP morosop o
CO3[IaHUU €IUHOW TaMOXEHHOW TEPPUTOPUU U PA3BUTUU IKOHOMHYECKOU
uHTerpanuu. J{aHHeiii akt nojapazymeBaeT mnoj coooi To, 4to ¢ 1 okTAOps
2021 roga tamoxenubsle octel Mexay JIHP u JIHP orcyrcrsyror [10].

B pamkax GyHKIIMOHMpPOBaHUSI €IMHOTO TaMOXXEHHOT'O MPOCTPAHCTBA
Ha €IMHOM TaMOXXEHHOW TeppuUTOpUM OyneT (PyHKIMOHUPOBATH €IMHBIN
BHYTPEHHUU PBIHOK TOBApOB, MPUMEHSTHCSA €/IMHbIE TAMOXEHHBIE TapuU(DbI
U UHBIE MEPhI PEryIUPOBAHUS BHEIIHEW TOPTrOBIM TOBAPAMU C TPETHUMU
ctpanamu. I[lomuMo »3TOro, TpeOyrOIIMM BHHUMAHHUS B pPaMKaX TEMBbI
HACTOSIIEH pabOThI SIBJIIETCS aCTIEKT BBEJECHUS €AMHOTO PEKUMa TOPTrOBIU
TOBapaMU B OTHOIIIEHUM C TPETHbUMHU CTpaHAMU, OCYIIECTBICHUS €IUHOTO
TaMOXEHHOTO PETYJIIUPOBAHUSI, CBOOOJHOTO MEPEMENIEHUS TOBAPOB MEXKITY
TEPPUTOPUSIMU  TOCYIAPCTB-YJICHOB 0€3 TMPUMEHEHUS TaMOXEHHOTO
JNEKJIapUpOBaHUsI U TOCYJApCTBEHHOTO KOHTpoJia. MIMeHHO MOMEHT
MCKIIFOUCHHS TTOJIOOHOTO TOCYJapPCTBEHHOTIO KOHTPOJIE U MOXKET HETaTUBHO
cKa3aTrhCsl Ha OOphOE C MPECTYMHOCThIO B cdepe HEe3aKOHHOTo 000poTa
OpyXxusi 1 OOENPUNACOB, BBUJIY YETO BUIUM IE€IECOOOPA3HBIM OTMETUTH,
YTO, C YYETOM UMEIOIIECUCS CTAaTUCTHUKH COBEPLICHUSI TMOJOOHBIX
MPECTYIUICHUM, a TaKXE€ C YYETOM YIpPa3/IHEHUSI TaMO>KEHHBIX MOCTOB U
(dakTopa rocy1apCTBEHHOTO KOHTPOJIS MIPH MepeBo3Ke ToBapoB Mexay JIHP
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u JIHP, nanHbpiM rocygapctBaM HEOOXOAMMO CO3/1aTh YETKYH) MHCTPYKIIUIO
MIPOTUBOJEICTBUS HE3AKOHHOMY 000POTY OpY»KHsi, OOEIPUITACOB, B3PHIBUATHIX
BEIIECTB U B3PBIBHBIX YCTPOMCTB HA UX TEPPUTOPUHU B HOBBIX UMEIOLIUXCS
YCIOBUSIX.

[ToxBoass UTOr M3JIOKEHHOIO Marepualia CTOUT, B IEPBYIO OYEpEnb,
OTMETUTh PACCMOTPEHHBIN TEOPETUKO-IIPABOBOM AaCIEKT, KaCarOIUKCs
COOTHOLICHUS TNPU3HAKOB MEXAaHU3Ma AJIMHUHUCTPATUBHO-IIPABOBOIO
pETYIUPOBAHUS B TEOPUU, CO CIOKHUBIIEHCS CUTyalHEW, CBSI3aHHOM C
JAHHBIM BOIIPOCOM, Ha IPAKTUKE, HA TeppuTtopun rocynapcrs IHP u JIHP.
[lo uToram NaHHOW YacTW KCCIEAOBaHUSI OBUIMA CJI€JIaHbl BBIBOJBI O TOM,
YTO MEXaHU3M aJMUHUCTPATUBHO-IIPABOBOTO PETyJIUPOBAHUS 000poTa
orHectpensHoro opyxus B JIHP u JIHP B momHONM Mepe COOTBETCTBYET
MpU3HAKAM «TEOPETUUYECKOI0» MEXaHM3Ma, OJHAKO JaHHBIM (akT He
HCKJIIOYaeT HUMEIOIMECcS MpoOjaeMbl €ro MpUKIaAHOTO NpuMmeHeHus [11].

Hcxons u3 BBIIEU3IIOKEHHOIO Marepuana, CTOMT CHENarb BbIBOABI O
TOM, YTO Ha COBPEMEHHOM JTall€ CTAaHOBJIEHUS rocygapcrBeHHoctu B JIHP
CYILIECTBYIOT MPOOJIEMbI B3aUMOJICUCTBUS MOAPA3/ICICHUM, OTBETCTBEHHBIX
3a peryaupoBaHue 000pOoTa OPYKUsl HA TEPPUTOPUU TOCYAAPCTBA, KOTOPHIE
JOJDKHBI  OBITH  pa3pelieHbl MYTEM BBEACHUS KOMIUIEKCA Mep IO
COBEpIIICHCTBOBAHHWIO  OpraHW3alid W  [PABOBOr0  OOECIEUECHUS
JEATETLHOCTA OPTaHOB BHYTPEHHUX JIeNI 10 KOHTPOJO0 B cepe obopoTa
OpYKHS, a TAKXKE CUCTEMbI MEp, HAIIPABJIICHHBIX HA ITOBBIIIEHUE ITPABOBOU
KYJIbTYpbl HACEJICHUS B YaCTU BIIAJICHUS OPYKUEM.

[IoMuMO yKa3aHHOTO, C YYETOM COBPEMEHHBIX YCIOBUN HW3MEHCHUS
tepputopuun JHP u JIHP B cBsI3u ¢ nipoBecHUEM CIIEUAIBHON OTIEPAIIAN
Poccuiickoit @enepanuu ¢ 24 ¢espans 2022 roaa, yuactusi rpaxaan JJHP
u JIHP B BoeHHOM KOH(pIMKTE ¢ YKpamHOUH, BONPOCHI 3aKOHOJATEIHHOTO
COBEPILICHCTBOBaHUSI HOPMATHUBHO-IIPABOBOTO PETYJIUPOBaHUS 000pOTa
OTHECTPETHLHOTO OPYXKHUS CTAHOBATCS aKTyaJIbHBIMHU U TPEOYIOT JaTbHEHIITNX
HAy4YHBIX MCCIICIOBAHUM.
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THE MECHANISM OF ADMINISTRATIVE AND LEGAL
REGULATION OF FIREARMS AND AMMUNITION
TURNOVER ON THE EXAMPLE OF THE DONETSK
PEOPLE'S REPUBLIC AND THE LUHANSK PEOPLE'S
REPUBLIC

The article provides a theoretical and legal analysis of the mechanism of
administrative and legal regulation of the turnover of weapons and ammunition,
examines the main features of this phenomenon in the theory of administrative
law and their correlation with the currently operating administrative and legal
mechanisms of the turnover of weapons and ammunition in the Donetsk and
Lugansk People's Republics. As a result of the theoretical analysis, the study of
statistical and practical data, the following problematic issues were considered in
the field of the mechanism of legal regulation of the turnover of weapons and
ammunition in the LDPR: insufficient legal regulation of this aspect in the Donetsk
People's Republic; the problem of interaction of units responsible for regulating
the turnover of weapons; the need to establish control over the turnover of
pneumatic

Keywords: mechanism, legal regulation, weapons, ammunition, turnover.
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YAK 351.74/76

CouiakoBa E. M.

O INIOHATUU U CYIHHOCTU JEATEJIBHOCTHU OPTAHOB
BHYTPEHHHUX JEJI B COEPE OXPAHBI
OBLHECTBEHHOI'O NOPAAKA

B crathe paccMarpuBaercs pojib OPraHOB BHYTPEHHMX JieJl B MEXaHHU3ME
obecnieyeHusi OOIIECTBEHHOTO TMOPSJKA, PACKPHIBAIOTCA pOJb OPraHoB
BHYTPEHHHUX JeJ, a TaKxke NpoOJieMbl pealu3alru MPaBOOXPAHUTEIbHBIX
¢yskui. OG0CHOBBIBAECTCS, YTO POJIb OPraHOB BHYTPEHHHX €Il 3aKII0YAETCS
B MPEIOTBPAILICHUH NPABOHAPYIICHUM W MPECTYIUIEHUH MPOTHUB YeJIOBEKA WM
COOCTBEHHOCTH, a TAK)XKE B UX MPECEUCHUH, KOHTPOJIE U PACCIIEIOBAHUU C TOUKH
3peHusi OOIECTBEHHOr0 MOpPsJIKAa U HPABCTBEHHOCTH. B 1ensX MOBBIIEHUS
3¢ (PEeKTUBHOCTU ACSATENbHOCTH OPraHOB BHYTPEHHUX JI€Nl TMOJTBEPIKIECHA
HE0OXOIMMOCTb Y4acCTHUs TPaKIaH B 0OCYXACHUHN MPOEKTOB HOPMATUBHBIX aKTOB
B c(epe oxpaHbl OOUIECTBEHHOTO MOPSIAKA.

Knrouegwie cnoea: odecrieueHrie 0OILIECTBEHHOTO MOPS/IKA, OPraHbl BHYTPEHHUX
nen, (pyHKIMM, 3aKOHHOCTb, Y4acTHE TPaXKJaH B TOCYIAPCTBEHHOM YIIPABICHUM.

Hannexammii ypoBeHb (yHKIIMOHHUPOBAHUS CUCTEMBI O€30MTaCHOCTU U
000pOHBI TOCYAAPCTBA, TAPAHTUPOBAHUSI OJIATOCOCTOSHUS TPAXKIaH, 3alluTa
uX TpaB U cB0OO obecreunBaeTcs 3GHEKTUBHON ACATEILHOCTHIO OPTaHOB
rOCYIapCTBEHHOM BJIACTH, PABOOXPAHUTEIIbHBIX OPraHOB, BKJIIOYAsi OPTraHbl
BHYTpeHHUX e Poccuiickon denepanuu.

JlesTensHOCTh OpraHoB BHYTpeHHUX Jen (nanee — OBJI) B HacTosiee
BpEeMs BCE 4Hallle pacCMaTpUBAETCS KaK OJWH U3 BUJOB YCIYI, KOTOpHIC
PEIOCTABISIOTCS TOCYJapCTBOM HACEJICHUIO W OOIIECTBY, SBISIETCS
aKTyaJbHBIM IEPEX0J] OT MOHUMAaHUS JIESITEILHOCTH OPraHOB BHYTPEHHUX
N7 KaK KapareJlbHOW K NMOHUMAaHHUIO 3TOM JESATEILHOCTH IMPEI0CTABICHUE
MOMOIITK OOIIECTBY M HACEJICHUI0 B MPEOJOJICHUHM TAaKOr0 HETaTHMBHOTO
SIBJICHUS KaK MPECTYITHOCTh. B CBSI3U C 3TH aKTyaJIbHBIM SIBJISIETCSI BBIICHEHHE
MOHATHUS U CyITHOCTH JesrenbHoctu OB/I.

© Cuvinkea E. M., 2022
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OueHb Ba)XKHO NOHUMATh, UTO MOKHO CTaBUTh CTPATETMUYECKUE 3aJa4n
nepen OBJl, HO 10 Tex moOp, MOKa KaXIbld TPAXIAHWUH CTPaHbl HE
MTOYYBCTBYET, YTO OPTraHbl BHYTPEHHUX JEJ 3alIUINAECT U €r0 OTIAECIBHO, €€
JEATENLHOCTh HEe OyneT 3((EKTUBHOM.

Bomnpockl mpaBoBoro obecrnedeHus OOIIECTBEHHOTO MOpPsJIKa HAIUIN
orpaxkenue B Konctutyunu P® u HopMatuBHbIX akTax [1-3]. IIpoOremsr
obOecrieueHus OOIIECTBEHHOTO TMOPSIIKA aKTUBHO OCBEHIEHBI B paboTax
yueHbix-topuctoB: . B. I'pemnoBon, A. A. XKypasnesa, H. M. KonoHnosa,
A. B. Kysnosoii, A. E. IOpuubsina u apyrux [4-11]. B To xe Bpems B
OOJILIIMHCTBE MyOJIMKAIMNA aKIIEHTUPOBAHO BHUMAHUE HA TAKUX ACIEKTaxX
NESITEIbHOCTH  OPTraHOB BHYTPEHHMX JI€Jd KAaK T[PUBJICYEHHE K
OTBETCTBEHHOCTH 32 HapYIIIEHHE OOIIECTBEHHOrO mopsiaka. B HacTosiiee
BpeMsl yCJIOBUA [Jii OOBEKTUBHOTO MCCIEJOBAHUS ATOU JEATEIBHOCTH,
CPaBHUTEIBHOIO aHAJIM3a OTEUYECTBEHHOIO OIbITA C JOCTUKEHHUSIMHU APYTUX
CTpaH MHUpPa OTHOCUTEIbHO (OPMHUPOBAHUSI MAPTHEPCKUX OTHOIICHUU C
HACEJICHUEM.

[IpeacraBisieTcs BaXHBIM MCCIEAOBAHUE NEATEIBHOCTA OPraHOB
BHYTPEHHHUX JIEJ, YUYUTHIBasI TOT (DAKT, UYTO B HACTOSIIEE BpeMsl TPEOYIOTCS
pealibHbI€ pe3yabTaThl B KOPEHHOM HM3MEHEHHUH ICHXOJIOTMU PAOOTHUKOB
OpPTaHOB BHYTPEHHHUX JI€J, B MCKOPEHECHUH AyXa KOPPYILHUU B OpraHax
BHYTPEHHUX JIEJI, pEaIbHOE YBEIUYECHHUE JJOBEPHUs OOIECTBA U HACEIICHUS K
COTPYIHHKAM OPraHOB BHYTPEHHHUX JeJ. B COBOKYNMHOCTH C peaabHOMN
TEXHUYECKUM, KaJIPOBBIM W TIPABOBBIM IEPECOCHAIICHUEM OPTraHOB
BHYTPEHHHUX JIE] BAXHO TMOJyYCHHUE pe3yibrara — peaibHou 3(PPeKTUBHOMN
NEATEIIbHOCTA OPTaHOB BHYTPEHHUX JEI.

[lesb cTaThy COCTOUT B aHAIW3€ MOHATHUS U CYLIIHOCTH AECATEIbHOCTHU
OB/] B COBPEMEHHBIX YCIOBUSX.

be3onacHoe 001IEeCcTBO SABISAETCS HEOOXOAUMBIM YCIOBHEM CBOOOIHOM
’KU3HH U CBOOOJHOM PKOHOMHYECKOH AEATENHLHOCTU. TOJNBKO TOTA, KOIJa
rOCYJIapCTBO TapaHTUPYET CBOMM TrpaxkJaHaM BHYTPEHHIOIO 0€30MacHOCTD,
CTAHOBUTCSI BOBMOXXHOUM CBOOOHAS AEATEILHOCTD U Oy/IET OCYIIECTBIATHCS
coranbHoe pa3Butue. Co3nanue 00IIecTBa, B KOTOPOM JIFOAM MOTYT KUTh
0€301acHO M CIIOKOMHO, SIBJISIETCS KEJIAHHEM BCEX TpaXkJaH, U ATO camasi
OCHOBHasi 00sI3aHHOCTbH TOCY/IapCTBa.

B tiensix nmoBbIeHs «0€30MacHOCTH» U 00€CTICUEHUsI TPOYHOM OCHOBBI
JUISL KU3HU JIIOJIe NPUHUMAIOTCSI HOPMAaTUBHBIE aKThl B JaHHOU cdepe,
o0OecreunBarolnie «CTa0UIbHYI0 O0€30MacHOCTh», PErIaMEeHTUPYIOIINE
JEATEIIbHOCTh OPTAaHOB BHYTPEHHUX €], OCYIIECTBISIEMYIO B COOTBETCTBUH
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¢ 3akoHOM. OchHoBHas posb OBJ] 3akmtouaerca B NPEeAOTBPALICHUU
MIPaBOHAPYIICHUI U MPECTYIJICHUN MPOTUB YEIOBEKA WU COOCTBEHHOCTH,
a TaKke B MMPECEUCHUN, KOHTPOJIE U PACCIICIOBAHUM PECTYIUICHUN C TOUKU
3peHMs OOIIECTBEHHOTO MOPsIKa U HPAaBCTBEHHOCTH B 0o011ecTBe [4, . 141].

ITepeocmbiciieHNE MPUOPUTETOB BO BHYTPEHHEW U BHEIITHEH MMOJIUTHKE,
T€ONOJIUTUYECKUE U TeOCTPATErMUYeCKUe U3MEHEHUS B TOCYNapCTBE CTaIU
TpeOoBaTh HOBBIX MOJXOJAOB K COOCTBEHHOW CHCTeME OOeCIeueHus
BHYTPEHHEN 0€30MaCHOCTH TOCydapCTBa, KIOUEBBIM 3JIEMEHTOM KOTOPOU
BBICTYNAET JIEATEIbHOCTh OPraHOB BHYTPEHHUX JEIL.

VYXynueHuto ypoBHs 0OIIECTBEHHOM 0€3011aCHOCTH CLIOCOOCTBYIOT POCT
YIUYHON MNPECTYMHOCTH U KpPa)x CO B3JIOMOM, YYaCTHUBIIUECA CIy4au
HACUJIbCTBEHHBIX MPECTYIUICHUN CPeN HECOBEPIIEHHONIETHUX, YXY/IIICHUE,
OpraHu3ainuss ¥ pacnpoOCTPAaHEHUE MPECTYIUICHUH, COBEPIIAEMbIX
WHOCTpAaHIIaMU [0 BCeW cTpaHe. B J1omomHeHuE K MPeCTYIICHUSIM,
CBSI3aHHBIM C HAPKOTUKAMU U OTHECTPEIBbHBIM OPYXKUEM, TAK:KE BO3PACTAET
yIpo3a OpPraHU30BaHHON MPECTYMHOCTH.

OOI1IeCTBEHHBIN MOPSIAOK — 3TO HOPMaJIbHOE (PYHKIIMOHUPOBAHUE
COIMAJIBHBIX OTHOIIEHUU, OTCYTCTBUE PUCKOB M yIPO3, KOTOPHIE MOTYT
HAPYIIUTh HOPMAJIBHYIO KU3HEAECATEIbHOCTh Jironeu [S5, c. 25]. Ilonstue
«OOIIIECTBEHHOTO TMOPSAKa» HEMOCPEICTBEHHO CBSI3aHO C COCTOSIHUEM
COIMAJIHOTO TOPsi/IKa B CTPAaHE, W KOIJla OH CTAOWJIEH, €ro Ha3bIBAIOT
«Oe3zonacHeiMy. [logaep:kanue 3ToM CTAOMIBHOCTA M €CTh MOJJICP’KaHUE
0O0I1IeCTBEHHOTO MOPSIKA.

OxpaHa OOIlECTBEHHOTO TOPSJKAa PAaCCMATPUBAETCS YUYEHBIMU Kak
CUCTEMA OOIIECTBEHHBIX OTHOIIEHUN MEXIY JIFOIbMHU, TTPaBUJI UX B3aUMHOTO
MOBEJCHUS U OOILEKUTHUSI, PETYIHPYEMBIX MPABOBBIMH U HPABCTBEHHBIMU
HopMmaMmu [6, c. 345].

OxpaHa OOIIECTBEHHOTO TIOPSJIKA PACCMATPUBAETCS TAaKXKE Kak
NEATEeIbHOCTh OPraHOB BHYTPEHHUX JE€J M HUHBIX MPaBOOXPAHUTEIBHBIX
OpraHoOB, CBA3aHHAs C OOECIIEUCHHEM OXpaHbl OOIECTBEHHOTO MOPSJIKa,
npaBa (U3MYECKUX JIMI[ Ha 370pPOBbE, >XU3Hb, Ha OOIIECTBEHHOE
CIIOKOMCTBUE, COOMIONICHUE 3aKOHHBIX MHTEPECOB, CBOOO U TpaB.

B nmestensnoctn OBJ] A. E. KysnoBa m A. K. IOpuusiH BUAST
COIMAJIbHO-TIPABOBYI0 KAaTerOPHUI0, KOTOpasi HalpaBjieHa Ha OOECleueHHE
COOJIIO/IEHUSI COLIMAJIbHBIX HOPM (HOPM IIpaBa, MOpaju, OOIIECHPUHSATHIX
npaBui OOIIEHUST W TIOBEICHUSA) W TPEJCTABIACT COOOW CHUCTEMY
OOI1I€CTBEHHBIX OTHOIIICHHM, 3alIUIIEHHOCTh KOTOPHIX TAPAHTUPYETCS BCEM
MOJIMTUYECKOW CWJION TocyraapcTBa W obmiectsa [7, ¢. 5.
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9. H. JIsixoB onpenenset aesteabHocTh OB/l kak oOecnieueHre mopsiaka
U TpaBUJl TOBEICHUS B OONIECTBEHHBIX MeECTaX, YCTAHOBJIEHHOIO
rocynapctBom [8, c. 134].

I B. IpemHoBa, MNOJYEPKUBAET, YTO OOIIECCTBEHHBIN MOPSAIOK
OpPUEHTHUPOBAH Ha oO0ecleueHHue Kak JIMYHOW, TaK M OOIIECTBEHHOM
0€30I1aCHOCTH, U O0YCIIOBJIEH COOTBETCTBYIOIIMMHU OTPEOHOCTIMU OOIIECTBA
[9, c. 91].

HestensHocts OB/l B ykazaHHOU cdepe paccMaTpuBaeTCA «Kak
COBOKYITHOCTh BOJIEBBIX OOIIIECTBEHHBIX OTHOIIEHH, KOTOPhIE 00€CTIEYMBAIOT
CIIQXKCHHYI0O U YCTOMYMBYIO COBMECTHYIO KW3Hb jrogen» [10, c. 24].

HesarensHocts OBJ] onpenensercs Takke Kak «CucTeMa 00IIEeCTBEHHBIX
OTHOILICHHM, YCTAaHOBJIICHUE, PA3BUTHUE U OXpPaHA KOTOPHIX OOECIEYMBAIOT
NOJAJEPKAHUE COCTOSIHUSI JIMYHOTO M OOIIECTBEHHOTO CIOKOWCTBUS
rpaxnaan» [11, c. 44].

OO1IECTBEHHBIN MOPSIIOK HEKOTOPhIE aBTOPHI pPacCMaTPUBAIOT Kak
CUCTEMY OOIIECTBEHHBIX OTHOIIEHUM, KOTOpasi (hOpMUPYETCSI B PE3yabTaTe
COBOKYITHOTO BO3JICUCTBUSI BCEX JICUCTBYIOIIMX B OOIIECTBE COIMATBLHBIX
NPUHIIMIIOB M HOPM Ha MPOIECCHl OOIIECTBEHHOW >XHM3HM, oOparas
BHMMaHHWE Ha TO, YTO OOIIECTBEHHBIN MOPSIAO0K IPEACTaBIsSeT COOOM
IIMPOKYIO KaT€ropuio, COAEPKAHHE KOTOPOU OMpeaenseTcs CUCTEeMOU
MOJIMTUYECKUX OTHOIICHUM.

PaccMoTpeHHbIE BbIllI€ ONPEACICHUS XAPAKTEPU3YIOT TOHATHUE
OOIIIECTBEHHOT0 TMOpPSIIKa B IIUPOKOM cMbIciie. OJHAKO B 3TOM Cilydae
OOIIIECTBEHHBIN MOPSAOK BBHICTYNAET KaK COLMAJIbHAS W KaK IOpUIUYECKast
KaTeropus.

M3MeHeHre OTHOIIEHUS! K OpraHaM BHYTPEHHUX JI€1, POCT JIOBEpHs
HACEJICHUS K UX JIEITEIbHOCTH, JKEJIaHUE MOJIOACKHU MOUTH Ha CiykOy B
OB/I, npeononeHre KOppyniuy B psijiax COTPYIHUKOB OPraHOB BHYTPEHHUX
JeJI, TEXHUYECKOE IEPEOCHAICHUE M peajbHasg, a HE ITOKa3aTelibHas
3(PEKTUBHOCTH NIESITEILHOCTA OPraHOB BHYTpPEeHHUX nen Poccuiickoit
denepalivivl CBUJIETENTHLCTBYET O HEOOXOAMMOCTH JIETAIIBHOTO MCCIIEIOBAHUS
NEATETLHOCTH OPraHOB BHYTPEHHUX Jied. TakuMm oOpa3oM, uccieoBaHuE
NESITEIbHOCTH peOopMUPOBAHUS B OpraHax BHYTPEHHHUX J€Jl UMEET He
TOJIbKO TEOPETUYECKOE, HO U CYyry00 MPaKTHUYECKOE 3HAUYCHHUE.

CoBpemMeHHasi MOJIEN b AEMOKPATUYECKOTO, COIMAIbHOTO U MPABOBOTO
rocymapctBa B Poccuiickonn @enepanuu  HYXKIA€TCS B HOBBIX
KOHILIENTYaJIbHBIX  MOAXOAaX  OTHOCUTEJIBHO  pEHIeHHs  IpoosiemM
OCYIIECTBIICHUH MPABOOXPAHUTEIBHON (PYHKIUU.
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B mnayuyHoMm acnekre wuccnenoBaHus mpobiem pedopMupoBaHUs
NEATEIIbHOCTA OPraHOB BHYTpeHHUX Aen Poccuiickont denepanuu CBSI3aHO
C aHAJN30M, B MEPBYIO OYEPEAb, UX ACATEIBHOCTU. B 3TOM I1aHe SBIIAETCS
BAKHBIM [TOHUMAaHUE, HAa KAKOW ITPABOBOM OCHOBE MOCTPOCHA AEATEIIBHOCTD
OpraHoB BHyTpeHHUX Jnen Poccuiickon @enepanun. OTMEUEHHBIN BOIIPOC
MOCTPOEH HA H3YYCHUU TEOPETHUYECKHMX OCHOB IPABOOXPAHUTEIBHOU
NESITEIIbHOCTH, PEIJIAaMEHTAllMU €€ B 3aKOHAX W MOJ3aKOHHBIX aKTax, B
ONpENENICHHbIE pOoJii MUHHMCTEPCTBA BHYTPEHHHUX i€ B TOJATOTOBKE
OTAECIbHBIX HOPMAaTMBHO NPABOBBIX AaKTaX, KOTOPBIE PETIIAMEHTHUPYIOT
NEATEIIbHOCTh OPraHOB BHYTpeHHUX Aen Poccuiickont denepanumn.

JIesTeIbHOCTh OPTraHOB BHYTPEHHHUX [I€JI COCTABISIET OJHO W3
BaXHEHUIINX HampaBjeHUN oOecredeHns: OOIEeCTBEHHOrO IOpsJKa U
0€30MacCHOCTH B TOCYJapCTRBE.

OxpaHa OOIIECTBEHHOTO TMOPSAKA HEMOCPEJACTBEHHO CBs3aHA C
o0OecrieueHreM TIpaB YeJI0BEKa, KOTOPhIE B COOTBETCTBUU ¢ KoHCTUTyLMEH
P® onpenensitorcst B PO kak o/1HA U3 HAMBBICIIUX COLIMATIBHBIX IIEHHOCTEH.
[TosToMy mpecTymieHus NPOTUB OOIIECTBEHHOTO MOpsiAKa MPU3HAKOTCS
OMacHBIMU JIJIs1 001IecTBa. B OCHOBE OXpaHbl 00IIIECTBEHHOTO MOPSI/IKA KaK
HanpapieHus: aedarenbHoct OB/l HaxXoauTCsa €CTECTBEHHOE IPABO JIFOACH
HAa XKW3Hb W €€ 3ammuTy, 3akperieHHoe Kouctutynuen Poccuiickoi
Oenepanun. [loaToMy 001I€eCTBEHHBIN TOPSIIOK OTHECEH 3aKOHOAATENIEM K
YHCTy OCHOBOIIOJIAraloIIMX IIEHHOCTEHN (00BbEKTOR), MPaBOBOE 0OeCTICUEHE
OXpaHbl KOTOPBIX ABIsIeTCS omHOUW m3 3amad OB/I.

B cBs3u ¢ TeM, 4yTO oXpaHa OOIIECTBEHHOTO MOPSIKA SIBJISETCS caMOM
HEOOXOIMMOM M3 MOTPEOHOCTEH, OMHUM W3 TNIABHBIX MOKa3aTesIed »KWU3HU,
B 3aKOHOJIATEJIbCTBE PENIAMEHTHUPYETCA OTBETCTBEHHOCTH 3a MPOCTYIKU U
npecTyIuieHus B cdepe 00I1IeCTBEHHOTO MOPSAKa B TOW CTETIEHU, B KOTOPOIl
ATO HEOOXOJIUMO, a TAKKE MOJTHOMOUYUS U (PYHKIMHA OPraHOB, MPU3BAHHBIX
rapaHTUPOBATH OXpaHy OOILIECTBEHHOTO MOpsiaKa B rocyaapcTse [12, c. 59].

Cdepy nesitenbHoctr OB/l cOCTaBISIIOT MPEUMYIIIECTBEHHO OTHOIIIEHUS,
KOTOpbIE (POPMUPYIOTCS U PA3BUBAIOTCS B OOIIECTBEHHBIX MECTaX, K KOTOPHIM
OTHOCSITCSI, B TIEPBYIO O4Y€pE/lb, MECTA MPOKUBAHMS, OOIIIETO OT/IbIXa U TPY/a,
a TaK>Xe B3aUMOJCUCTBUA JIIOACH C LENIbI0 YIOBICTBOPEHUS PA3IUYHBIX
KU3HEHHBIX TOTpeOHOocTel. Hapsamy ¢ pa3nudyHON  TPaKTOBKOU
0O0I1IECTBEHHOT'0 MOpPsJIKa B 3aKOHOJATEILCTBE U IOPUINUECKON JTUTEpaType
€ro MOHATHE UCIOJIb3YIOTCS U B 0o0Jiee Y3KMX 3HAUCHHSIX, MPEXK]IE BCEro B
MPAKTUYECKON JIESITEIBHOCTH MO OXpaHe OOIIECTBEHHOIO MOPs/IKA, KOrja
paccMaTpUBaEeTCsl HE BCSA CUCTEeMa OOIIECTBEHHBIX OTHOIICHUMW, a JIUIIb
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OTJIeJIbHAsI COBOKYITHOCTh OTHOIIICHU, BO3HUKAIOIIUX B OT/AEIBHBIX chepax
OOIIIECTBEHHOU KHU3HHU.

OO1iecTBEHHBIM MOPSIIOK HampaBjieH Ha obecriedeHre O€30MacHOCTH
rpakJlaH, 3alUTy UX MpaB U cBOOO/, oxpaHy Bcex (opM COOCTBEHHOCTH,
HOpMAaJIbHBIEC YCIIOBUSI Tpy/Aa U ObITA.

OB/ SIBJISAIOTCSA BAKHEUIIIUM CyOBbEKTOM peanu3anuu
MPAaBOOXPAHUTEILHON (YHKIMH TOCYIapCTBa, UMEIOT B PACHOPSIKEHUU
OOJIBIIION apceHall OpraHU3alMOHHBIX U IOPUIUYECKUX CPEACTB OOECIICUCHUS
npaBonopsiaka. CyObeKTOM MPaBOOXPAHUTEILHOU JIEATEIbHOCTA HAPAY C
rOCyJapCTBOM MOET BBICTYNATh W OTACHbHBIA TpaKJIaHUH, JTUOO
COLIMAJIbHBIN KOJUIEKTHB, U, B 3TOM cliydae JiesteibHocTh OB/l mpuobpetaet
xapakrep OOIleCTBEHHOMN JEsITEIbHOCTH.

XapakTepu3ysi MOHSITUE MPABOBOM OXpaHbl OOIIECTBEHHOI'O MOPSIKA,
CIeIyeT UCXOJUTh M3 TOr0, YTO — 3TO MOA3aKOHHAS HCIOJIHUTEIbHO-
pacropsiAuTeNbHas AeSTEIbHOCTh TOCYIAPCTBEHHBIX, IPABOOXPAHUTEIIBHBIX
OpraHoB, MECTHOTO CaMOYITPABJICHUS U HACEJICHUSI, 11€JIbI0 KOTOPOIl SIBIISETCS
CO3/IaHUE YCIOBUM /i1 00€CIIEUeHHS 3aKOHHBIX UHTEPECOB, CBOOO/ U MpaB
bU3MUEeCKUX U IOPUIUYECKUX JIMIl, 3alIUThl ATUX MpPaB, CO3JAHUS JIs
IIMPOKOM OOIIECTBEHHOCTH YCIIOBUM MPaBOBOro KoM¢opTa, KOTOPHIE
3aKJIIOYAIOTCS B HEJIOMYIICHUN HapylIEHUs 3aKOHHBIX MHTEPECOB, MpaB U
cBoOOn nuIl B OOIIECTBEHHBIX MeECTaX, a, TakXke B 00eCIeueHHUHU
aJIMUHUCTPATUBHOTO HAJ30pa U MPUMEHEHUHU CPEJICTB aIMUHUCTPATUBHOTO
NPUHYKJICHUSI K MPABOHAPYIIUTEISIM PEXUMa OOIIECTBEHHOTO MOPSIKA.

B 10 ke BpeMst u3yueHue MpakTUKU B3aUMOJICHCTBUSI TOCY/IapCTBEHHBIX
Y IPaBOOXPAHUTEIBHBIX OPTaHOB U HACEJIEHUS NTO3BOJISIET BBISIBUTh HATMYUE
ciaeayromeld mpoOaeMbl: ¢ OJHOM CTOPOHBI, BO3pacTaeT MOTPEOHOCTh B
COBEPIIECHCTBOBAHUY B3aUMOJICUCTBUS TPABOOXPAHUTEIBHBIX OPraHOB, B TOM
yucie, OB/] u 0011ecTBEHHOCTH, a C JPYroi CTOPOHBI, — CIOKUBIIUNCS Ha
CErOJIHSIIIIHUNA JIEHb YPOBEHb A3TOr0 COTPYIHUYECTBA HEJb3s CUUTATh
MOJIHOCTHIO COOTBETCTBYIOIINM COBPEMEHHBIM yCIOBUSIM pa3Butusi PO kak
JIEMOKpaTu4yeckoro rocynapcrtsa [13, c. 44].

®opmupoBanue B PO npaBoBoil 10KTpuHbI B chepe nesrenpbHoctr OB/,
MOXET PACCMATPUBATHCS KAK MHOTOMEPHBIA U CIIOKHBIN MPOLIECC, KOTOPBIN
OpPUEHTUPOBAH Ha pa3BuUTHE, (OPMHUPOBAHHE UM COBEPIICHCTBOBAHUE
3akoHoj1aTeNibcTBa PO B cdhepe opranmzanuu aesteabHoctu OB, cpeacts,
MEXaHU3MOB U HMHCTPYMEHTOB OO€CledeHUsl OXpaHbl OOIIECTBEHHOIO
nopsijika. B mporiecce cTaHOBIEHUS JEMOKPATUUECKOTO TOCyIapcTBa U
pa3BUTHS OOIIECTBEHHBIX OTHOLICHUN HEOOXOIUMOCThH pedopMupoBaHUs
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MpaBoBOM JOKTpuHBI JesrenbHocTH OBJl kak cyObekToB B cdepe
oOecIiedeHns] OXpaHbl OOIIECTBEHHOTO MOPSIKa BO3PACTAET, YTO CBSI3aHO C
HE00XOTMMOCTHIO MOBBIIIEHUS F3((HEKTUBHOCTH OOIIECTBEHHBIX OTHOIIIEHUH,
CTaOWJIBHOCTU UX (DYHKIIMOHUPOBAHUS U peHOPMHUPOBAHUS CTPYKTYPHI,
(GYHKITUI ¥ TIOTHOMOYHI BCEX OPraHOB, B KOMIIETCHIIUIO KOTOPBIX BXOIUT
peanu3anusi MyOaWYHOW (GYHKIHUM TO OOECIEYEHUIO OOIIECTBEHHOTO
MopsIJIKA.

[lo pesynpraTam aHanuM3a KPUMUHOTEHHOW OOCTAHOBKH Ba)XHO
MPOJBUTATh JOOPOBONBHYIO JACSATENBHOCTh TIO MPEIYINPEKICHUIO
MPECTYIMHOCTH, TMPEAOCTaBIssss HWHQOpMamuio O TOM, TA€ H KaKHe
MPECTYIJICHUST COBEPINAIOTCS B 3HAKOMOM JKHTEIISIM pailoHe, a TakxKe
uHpopManuio 0 TOM, Ha YTO CIIEAyeT OOpaTWTh BHHUMaHUE B Mepax IO
npoduiakKTUKE  TPaBOHAPYIICHUH, UCIIONB3Ysl  Teorpaduydeckue
WH(POPMAIIMOHHBIE CUCTEMBI W T.J., HCIOJNB3Ys Pa3TUIHBIE CPEICTBA
MaccoBoil uHOpMAIMM, TaKWe€ Kak BeO-CalThl, IJEKTPOHHAs TOYTa,
MOOUJIbHAs MMoYTa, KabenpHoe TeneBuaeHue [15, c. 44]. [loompenne cps3eit
C OOIIIECTBEHHOCThIO M MH()OPMAIIMOHHO-TTPOCBETUTEILCKON JAEATEILHOCTH
B IIeJIX  TIOBBIIIEHHS  OCBEJOMJICHHOCTH  OOIIECTBEHHOCTH O
MpEAYNPEeKICHIN MPECTYMHOCTH. UTO KacaeTcs TaKWX WHHIIMATUB, KaK
T00POBOJILHOE MATPYIMPOBAHKE, HHPOPMAIIMOHHO-PA3bICHUTEIbHAS padoTa,
YCTaHOBKA OXpaHHBIX (DOHApEH, a TaKKe MOATOTOBKA KaJPOBBIX PECYPCOB,
HEOOXOMUMBIX JJIsi TaKOM JESTeIbHOCTH, M CO3aHUE CETH OpraHu3aIlfii-
WCTIOJTHUTENIEH, MBI Oy/IeM U J1ajiee aKTUBU3UPOBATH ATy ACSITEILHOCTD ITyTEM
YKPEIUICHHUS] COTPYAHUYECTBA C COOTBETCTBYIOIIMMH TOCYIapCTBEHHBIMHU
opraHamMHu W YCWUJICHUS Mep TOJJICPKKH, TaKUX KaK MPEJOCTaBJICHHE HOY-
xay 1 uHpopmanuu, o0OpyIOBaHUSI U 00OPYAOBaHUs, a TAKKE YACTUYHOE
OpeMsi pacxooB.

B pamkax oOIEepoCCHMCKOM KaMIlaHUM II0  0OECIEeUYEeHHUIO
OOIIECTBEHHOM 0€30IIaCHOCTH  COOTBETCTBYIOIIME OpraHU3alud H
OpTraHM3alli¥, YYacTBYIOIIME B MEPONPHUATHUSIX TO OOECIECUCHHUIO
OOIIECTBEHHOW 0€30MacHOCTH, OymyT emie OOoJbllle YKPEIUIsiTh CBOE
COTPYIHUYECTBO JIPYT C APYTOM U IIPOBOAUTH MATPYIMPOBAHUE, TUATHOCTHKY
MIPECTYITHOCTH, CBSI3U C OOIMIECTBEHHOCTHIO M MEPOTIPHSITHS 11O TTOBBIIIICHUTO
OCBEIOMJICHHOCTH B LEJISIX MPEAYIIPEXKICHUS MTPECTYIMHOCTH U T. [I. C IETBI0
pacrpoCTpaHEHHs] W OPTaHW3AIMUU MEPONPHUATHH 10 00ECTICYEHUIO
oO1iecTBeHHOM Oe3omacHocTu. Kpome Toro, B 111X NOCTPOEHUS 00I1IeCTBa,
CBOOOHOTO OT MPECTYIMHOCTH W MIPABOHAPYIIIEHUN, MBI OyZIeM TPOJBUTATH
MEPOTIPUATHS TI0 TPEIYyNPEKIACHUIO MPECTYITHOCTH, a TaKKe erle OObIIe
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yIIyOJIsITh TIOHMMaHUE OOIIECTBEHHOCTHI0O KPUMHHOTEHHOW CHUTYallud |
CHUCTEMBl YTOJIOBHOTO MPABOCYIHS C IOMOIIHI0 MOOWMIBHBIX KJIACCOB
COTPYIHUKOB TIOJIMIIUU, TPOKYPOPOB, COTPYAHUKOB TIO CBS3SIM C
OOIlIECTBEHHOCTBIO U T.I.

B nanHOM ciyuae KM3HEHHO BaKHA CIIAKCHHAS KOOPAWHAIUS paOOThI
OpraHOB BHYTPEHHUX Jel TMOCpPeAcTBOM oOMmeHa wuHpopmaruend u
COBMECTHOW paboOThl, HO [Js TOTO, YTOOBI HaIJIEeXKaAIUM 00pa3oM
pearupoBaTh Ha PACTYIIYI0 WHTECPHANMOHATU3AMWIO W HW30MIPEHHOCTH
NpPEeCTYNHOCTH, Ooyiee YeM MOo-TMpexXHEeMYy TpelyeTrcs AanbHeilliee
cOTpyAHUYEeCTBO U H(P(PEeKTUBHOE WCIOIb30BaHUE HHOOpMAIUU 3a
npenenaMu «0aphbepoB MEXKIYy MHUHHCTEPCTBAMH M BEIOMCTBAMI.
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ON THE CONCEPT AND ESSENCE OF THE ACTIVITIES
OF MINORAL AFFAIRS BODIES IN THE FIELD
OF PROTECTION OF PUBLIC ORDER

The article examines the role of internal affairs bodies in the mechanism for
ensuring public order, reveals the role of internal affairs bodies, as well as the
problems of implementing law enforcement functions. It is substantiated that the
role of the internal affairs bodies is to prevent offenses and crimes against people
or property, as well as to suppress, control and investigate them from the point
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of view of public order and morality. In order to increase the efficiency of the
activities of internal affairs bodies, the need for citizen participation in the discussion
of draft regulations in the field of public order protection has been confirmed.

Keywords: ensuring public order, internal affairs bodies, functions, legality,
participation of citizens in public administration.
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YAK 347.132.1

dunkuna A. I1.
Bbakypos A. B.

OCOBEHHOCTH 1 IEPCHHEKTHUBBI UCITIOJIB3OBAHUA
SJIEKTPOHHOM NOAIMCHU B JOITOBOPHBIX
OTHOLUEHUAX

Pabora mocsiieHa aHaau3y HOPMATHMBHO-NIPABOBBIX aKTOB Poccuiickoit
Qenepanu, pPEryJupyrolnX MCIOIb30BAHUE JJIEKTPOHHOM TMOJNHUCUA B
JOTOBOPHBIX OTHOLIEHUSIX. DJIEKTPOHHBIE JOKYMEHTBHI, 3aBEPEHHBIE 3JIEKTPOHHOMN
MOJMKCHIO, TPU3HAHBI PABHO3HAYHBIMHU OyMa)KHOMY aHAJIOTy M HaXOJAT LIMPOKOE
npumMeHeHue. OnpeneneHo, YTO 3aKOHOAATEIbHO €€ Haulosee 3allUIEHHBIM
BUJIOM SIBJISIETCS KBaJTM(UIIMPOBAHHAS 3JIEKTPOHHAs MoAnuch. OMbIT MPaBOBOTO
PEryarpOBaHUs HCIIONb30BAHUS SJIEKTPOHHOM MOAMUCH MOXET OBITh IPUMEHEH
npu pa3paboTKe HAJHAIMOHAIBHOTO 3aKOHA B OOJACTH PETyIUPOBAHHS
1U(POBBIX TEXHOJIOTHI U MPeNNPUHUMATENbCKOM eaTenbHocTy B EBpasuiickom
DKOHOMHYECKOM COIO3€.

Knroueswie cnosa: cuenku, 371€KTPOHHBINA JOKYMEHTOOOOPOT, 3JEKTPOHHAS
NOJNUCH, KBaTU(ULIUPOBAHHAS AJIEKTPOHHAS MOANKUCH, YIOCTOBEPSIOIINMA LIEHTP.

CeronHsi CTpeMUTENbHO pa3BHUBaeTCs LUdpoBas cpena, KoTopas
OKa3bIBACT 3HAYUTEIBHOE BIMSHUE HA SKOHOMHUKY, MTOJUTHUKY, COLIMAIbHBIC
MHTEepechl o01ecTBa. B Hacrosiee Bpemst B Poccun npunsara HanmonanbHast
nporpamma «lludpoBas sxoHomuka Poccuiickoir Denepamum» [1].
AKTyanbHBIM HAlpPABICHUEM IO €€ pealn3alMu SBJISCTCA Pa3BUTHE
AJIIEKTPOHHOTO JJOKYMEHTOO00POTa B XO3IMCTBEHHOU JIEATETbHOCTH, UMEHHO
€My OTJIaeTCsl MPENOYTEHNE B COBPEMEHHBIX MPABOOTHOIICHUSIX, 0COOEHHO
B cBs3u ¢ maHgemuenr COVID-19. Cnemyer OoTMETHTBH, 4TO MpPUHATAS
nporpaMma UHMGPOBU3AIMU HKOHOMHKH CIIOCOOCTBYET peau3aluu
Crparerum mpOCTPAHCTBEHHOTO pa3BuTus Pocculickoii ®denepanuu Ha
nepuon 10 2025 roma [2].

OnauM W3 1eneBbIX NoKazarened AaHHOM C(Crpareruu SBISETCS
MOBBIIIEHUE TEMIIOB POCTa BaJOBOTO PErHMOHAIILHOIO MPOAYKTa CYObEKTOB

© Qunxuna A. 11., baxypos A. B., 2022
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P®, B TOM uuclie NPUTPAHUYHBIX TE€OCTPATETUUYECKUX TEPPUTOPHIA,
rpaHuyYanux co CTpaHaMHU, BXOMSIIMMHU B EBpazuiickuil 3KOHOMUYECKUI
coro3 (EADC).

OcHoBHas nenp EADC — BCECTOPOHHSA SKOHOMUYECKAs MHTETPALUS,
KOTOpasi TO3BOJIUT OOECMEUUTh Pa3BUTHE HKOHOMUKU TOCYJAPCTB-
YYaCTHHUKOB Ha OCHOBE 3JI0POBOM KOHKYPEHIIMM U COallaHCUPOBAHHOU
toproBinu [3, c¢. 48]. PacmmpenHue BHEIIHETOProOBOTO COTPYIAHUYECTBA
BO3MOXHO TMpU YHU(PUKAIUKM JTOTOBOPHO-IPABOBOM 0a3bl U MHCTUTYTOB,
dbopmupyromux npaBoByto ocHoBy EADC [4, c. 140]. B HacTosiee Bpemst
B EADC Her eamHOro HOPMAaTUBHO-IIPABOBOTO aKTa, KOTOPBIA OBl
peryaupoBant BHEITHETOPIOBBIE OTHOIIIEHUS YYaCTHHUKOB
NpEeANPUHUMATENBCKON AesITeNbHOCTU. [10100HBIN HOPMATUBHO-TIPABOBOM
aKT TMO3BOJMJ OBl HapalluBaTh BHEHNIHETOPrOBBIK  0O0OpOT, YTO
CIIOCOOCTBOBAJIO OBl pEIICHHWI0 KaK OCHOBHOM 3amgauu EADC, Tak u
peasm3anuu Crpareruu MPOCTPAHCTBEHHOTO pa3BUTHUS POD.

[Ipu ero pa3pabOTKe aKTyaJIbHBIM SIBIISIETCS YUUTHIBATH YK€ UMEIOITUICS
onbIT yieHOB EADC, a Takke COBPEMEHHBIC TECHICHIIMH, KOTOPBIE HECET C
co0oil 1mudpoBas SKOHOMHKA, B TOM YHCI€ B cdepe 3IESKTPOHHOIO
TOKyMeHToOoOOpoTa. B HacTosiiee Bpemsi Npu 3aKJIIOUEHUU CJIEJIOK B
MUCbMEHHOM (hOpME HAKAIUIMBAETCSI OMBIT MCHOJIB30BAHUS SJIEKTPOHHOTO
JOKYMEHTOO0OpOTa M, B YACTHOCTH, KBaTU(DPUIUPOBAHHON 3JIECKTPOHHOU
MOJIKCH.

[lenp mccnenoBaHUsl 3aKIIOYAETCS B aHAJIN3€ HOPMATUBHO-IIPABOBBIX
aktoB  Poccuiickoii  depepanuu, peryiupyromux  MCIOJb30BAHUE
AIIEKTPOHHOU TMOJMKCHU B JJOTOBOPHBIX OTHOIICHUSIX.

[udpoBuzainus 3aTparuBaeT HE TOJBKO SKOHOMHUKY, HO U OCTaJbHbIE
aCIEeKThl >KU3HENESATEIbHOCTH JIOOOT0 TrOCyJapCTBa, U €ro OTHEIbHBIX
rpaxnaaH. Tak, cornacHo npunsaron {udposoit moBectke EADC nmo 2025 .,
nudposast TpaHcpopMaliys 3aTPOHET BCE OTPACITU SKOHOMUKHU TOCYIapCTB-
YJIEHOB, PBIHOK TOBAapOB, YCIYI, KalmuTala W TPYJAOBBIX PECYpPCOB.
TapacoBa A.E. cunuTraert, 4To B KaU€CTBE MOJAEIH MMPABOBOTO PETYINPOBAHUA
MPpPoBON SKOHOMHUKH B cepe MpeapUHUMATEILCKON AESATeIbHOCTU B
EADC HeoOxonuMa pa3paboTka HaJHAIIMOHAJIBHOTO 3aKOHa B 00JIacTH
perynupoBanus 1udpoBbix TexHonoruit EADC u co3naHue NpUKIaIHBIX
MHCTPYMEHTOB ISl MpeANpUHUMATENbCKON nestenbHoctd B EADC [5,
c. 115].

CrnenoBaresnbHO, MEPCIEKTUBHBIM SIBISIETCS M3YYEHHE HMEIOIIETOCS
3aKOHOAATEILHOTO OmNbITa B cdepe peryiupoBaHus HUDPOBBIX Mpas,
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AJIEKTPOHHOIO JIOKYMEHTOO00OpOTa, B TOM YHCJI€ U B HCHOIH30BAHUU
AJIIEKTPOHHOM MOJIKCH B JIOTOBOPHBIX OTHOIIEHUSIX. B pamkax Hacrosiei
CTaThU PACCMOTPUM HMMEIOIIUNCS B ATOUM cdepe MmpaBa 3aKOHOJATEIbHBIN
onbIT PO.

CnenuanbHbIM  HOPMATHUBHO-IIPABOBBIM  aKTOM, PETYJIUPYIOIINM
MPABOOTHONIEHHUS, CBA3aHHBIE C MOJYYEHUEM SJIEKTPOHHOU HUPPOBOI
noanucu, siisieTcs: denepanbHbil 3akoH oT 6 amnpens 2011 . Ne 63-93
«O0 snexrponHoit moanucu» (nanee — @3 Ne 63). Cdepoit ero nercTBus
SBJIIFOTCS OTHOIIEHUSI B 00JIACTU MCIOJIb30BAHUS JIEKTPOHHBIX MOAMUCEN
MpUA  COBEPIICHUHU  TPAXKJAHCKO-TIPABOBBIX  CJEJIOK,  OKa3aHUU
rOCyJJapCTBEHHBIX U MYHUIIMIIAIBHBIX YCIIYT, UCIIOJIHEHUH TOCY/IapCTBEHHBIX
U MYHUIUNATBHBIX (PYHKIUMWA, MPU COBEPIICHUU HHBIX IOPUAUYECKU
3HAYHUMBIX JEeMCTBUM [6].

BaxHO OTMETUTh, UTO oOmpeesieHHe «IIU(POBBIM TpaBaM» U UX
perynupoBaHue B TpaxaaHckoM mpaBe P® Obviio mano depepanbHbIM
3akoHOM OT 18 Mapra 2019 roga Ne 34-®3. 1M ObLIM BHECEHBI U3MEHEHUS
B [paxxmanckuii kogekc P®, B ero vactu mepByro, BTOpPylO U B CT. 1124
4acTU TPEThEW, KacarolIuecsl PeryIrupoBaHus HMUGPOBBIX MpaB. 3aKOHOM
YCTAHOBJIEHO, YTO CHEJIKAa B MUCHbMEHHOW (DOpME MOXKET COBEPIIATHCS «C
MTOMOIIBIO AJIEKTPOHHBIX JIMOO MHBIX TEXHUUECKUX CPEACTB...» [7].

[IpunsiTHE MMEHHO 3TOr0 3aKOHA CHOCOOCTBOBAJIO TapMOHHU3AINHU
3aKOHOAATeNIbCTBA. Hampumep, 1ocie BHECEHUS  W3MEHEHUM B
coorBercTByromue yactu [' K PO, anamusupys n. 2 cr. 434 I'K PO [8], a
TaKkke CT. 6 U M. 2 ¢T. 9 @3 «OO6 37eKTPOHHOMN MOJIUCHY JICIAeM BBIBO/I,
YTO JIOTOBOP, 3AKIFOUEHHBIM MOCPEACTBOM COCTABICHUS AJIEKTPOHHOTO
JOKYMEHTA, MOJAMNUCAHHOTO 3JEKTPOHHOM MOMANUCHIO, HAIJIEKUT OTHOCUTH
K CJIeJIKaM, COBEPIIICHHBIM B MUCHBMEHHOU (popme.

Crnenyer OTMETUTb, YTO MOMHMO TPAaKTOBKHM OCHOBHBIX MOHSITHIA,
ucnosib3yeMbix B HeM, O3 Ne 63 ycraHaBiamBaeT JBa BUJIA DJICKTPOHHOU
MOJIKUCUA — MPOCTYK0 U YCWIICHHYIO 3JEKTPOHHYIO IMOIIKCH. YCUJICHHAS
MOANUCH MOXET OBbITh, KaK KBAIU(PUIIMPOBAHHON TMOJMNKUCHIO, €CIU
ceptudUKaT KJIHOo4a MPOBEPKHU U3JaH aKKPEAUTOBAHHBIM YJI0CTOBEPSIOIINM
LEHTPOM, TaK U HekBanuduuupoBaHHou. [[ns mocrnenHeit He Tpedyercs
cO37laHus cepTU(PUKaTa KIHO4Ya MPOBEPKU AIEKTPOHHON MOANHCH.

Takke JMaHHBIN 3aKOH YCTaHABIMBAET (DYHKIMHU YIAOCTOBEPSIOIIETO
nenrpa (ct. 13) u QyHKIMM aKKpEeIUTOBAHHOTO YJIOCTOBEPSIONIETO IIEHTPa
(ct. 15). CornacHo cT. 15 @3 No 63, He TpeOyeTcst mpoleypbl aKKpeIUTaluN
JUIs. TPU3HAHUS AKKPEAUTOBAHHBIMU JUISl YIOCTOBEPSAIOIIUX IIEHTPOB
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[lenTpansHoro ©Oanka P®, a Takxe 18 ¢eaepaibHbBIX OpPraHoB
UCTIOJIHUTEILHOW  BJIACTU:  YINOJHOMOYEHHBIX Ha  OCYILIECTBICHUE
TOCYJIapCTBEHHOW PErUCTpalliy IOPUINYECKUX JIUI]; YIOJTHOMOUYEHHBIX Ha
MpaBONPUMEHUTENIbHbIE (QYHKIHM 1O OOECHEYECHUI0 HCIOJTHEHUS
(denepanpbHOro OOKETA, Ka3HAYEHCKOMY OOCTYKMBAaHUIO HCIOJIHEHUS
OrOKETOB OrOKETHOU cuctemMbl PD.

[Toxanyil, 3TO oJlHa U3 HamOOJiee U3MEHSEMBIX CTaTEl HACTOSIIIETO
3aKOHA, TaK MO0 OCOOEHHOCTSIM aKKpPEIUTAIIUA TOCYIAPCTBEHHBIX OPTraHoOB -
YIOCTOBEPSIONIUX IIEHTPOB HEOJHOKPATHO BHOCWUJIUCH U3MEHEHUsA. B
yacTHOCTH, DenepalbHbIM 3aKOHOM «(O BHECEHHMM UW3MEHCHUW B
®denepanbHbli  3ak0H «OO0 2NEKTPOHHOW TMOJAMUCH» M CTarblo |
®enepanbHoro 3akoHa «O 3amure NOpaB  OPUAUYECKUX JIUIl U
WHIUBU]TyaJIbHBIX npeaIpUHUMAaTeIIeH npu OCYIIECTBJICHUHU
TOCYJJapCTBEHHOTO KOHTPOJISl (HAJ30pa) U MYHUIIUIIATBHOTO KOHTPOJISH) OT
27.12.2019 . Ne 476-®3 (nanee — @3 Ne 476) [9].

ComacHO 4. 6 CT. 3, aKKpEAUTOBAHHBIM MEPUOA IJs1 TOCOPTAHOB
COKpAILIEH 10 2-X JIET U, COMIACHO Y. 5 3TOW K€ CTarbh, CPOKU JECHUCTBUS
aKKpeIUTaIINH, TOJIyYeHHBIX PaHee, OTPAHUYUBAIOTCS IEPUOIOM HE TIO3/THEE
1 suBaps 2022 1. [Ipuuem, nanubiil @3 HEOAHOKPATHO peAakTupoBaics. Ero
M3MEHSIONMMHU JOKyMeHTamMu cTain: DenepanbHbie 3akoHbI 0T 08.06.2020
No 166-®3, ot 23.06.2020 Neo 183-®d3, ot 24.02.2021 Ne 20-®3, ot
24.03.2021 Neo 50-@3, ot 30.12.2021 Ne 443-®3. B nociieAHUX PEIAKIIUIX
3aKOHa ISl CepTU(UKATOB KIOYA MPOBEPKU KBAITH(PUIIMPOBAHHOMN
AJIEKTPOHHOW TIOAIINCH, BBIJAHHBIX paHee, HO He mo3aHee 1 wroms 2021 r
(4. 3 c1. 3 @3 Ne 476), orpaHdueHbI CPOKHU JIEUCTBUSI TIEPHUOOM HE MO3IHEE
31 nexabpst 2022 r (4. 2.7 c1. 3 @3 Ne 476). Cpoku ieiicTBUs cepTU(UKATOB
KJIFOYa TPOBEPKU KBATM(UIIMPOBAHHON SJIEKTPOHHOW MOAMMUCU (J1aliee,
KBAUTU(PUITUPOBAHHOTO cepTU(UKATA FIEKTPOHHOU MOJIIMUCH ), KOTOPbIE ObLITU
BBIJIJaHBI AKKPEIUTOBAHHBIMU YIOCTOBEPSIONIMMHU [IEHTPaMU paHee, T.€. J0
nHs BeryruieHus B criry @3 Ne 476, cormacHo ero 4. 4 CT. 3 OrpaHH4YEHBI
cpokoM He moznaHee | sauBaps 2022.

Takum oOpazoM, JEATEIbHOCTh aKKPEAUTOBAHHBIX YI0CTOBEPSIIOUIUX
LEHTPOB MOJICKUT PEBU3UU U KOHTPOIHO. OTMETUM, UTO, MPEXK]E BCETO
peub WAET O JIETUTUMHOCTU KBaJTU(DPUIIMPOBAHHOUN 3JIEKTPOHHOU MOAIUCH
MIPU Y4aCTUU B JJOTOBOPHBIX MPABOOTHOIICHUSAX. OO aKTyalIbHOCTH JaHHOMN
npoOJIeMbl Tak)Xe MOXHO CYyIWTh, AHAJIU3UPYS HUMEIOIIUECS PEIaKIINU
denepanbHOro 3akoHa «O0 3neKkTpoHHOW moamucu» ot 6 ampens 2011
No 63-D3.
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B Oonee panHMi mepuoa CBOEro JACHCTBUS JaHHBIM OCHOBHOM 3aKOH
npeTepreBal U3MEHEHUsI, paclupsBiIie chepy ACHUCTBUS AIEKTPOHHOTO
IoKyMeHTooOopoTa. B wactHocTH, comtacHo 1. «O6» cT. 1 @3 ot 30.12.2015
No 445 «O BHecenun usMeHeHui B @eaepasibHbiii 3ak0H «O0 3EKTPOHHON
MOANMCKA» OHA paclIMpeHa myTteM 3aMmeHsbl . 7 ¢T. 2 @3 Ne 63 cnoBamu
«AHIUBUYAJIbHBIA TPEANPUHUMATEND JTUOO TOCY/IapCTBEHHBIM OpraH Win
OpraH MeCTHOro camoymnpasieHus» [10].

Pacuivpenuro 31€KTpOHHOTO JOKYMEHTOOOOpOTa CIYX HUT U 4. 3 CT. 1
@3 ot 30.12.2015 Ne 445, pacnpocTpaHuBIIAs MPU3HAHUE SJIEKTPOHHBIX
JOKYMEHTOB, 3aBE€PEHHBIX AJIEKTPOHHON MOAMUCHIO, KaK PaBHO3HAYHBIX
OyMa)XHOMY aHaJOTy JJisl IPUMEHEHHS! «B JIFOOBIX MPABOOTHOIICHUSX B
COOTBETCTBHM C 3aKOHOAATeNbCTBOM Poccuiickon dDenepanum.

NHTEepecHO OTMETUTB, UTO UCTIONB3YyEMbIN MTO3THEE B 3aKOHO/IaTEIHCTBE
TEPMUH «KBaIU(UIIMPOBAHHBIN cepTU(]UKaT», ObLT MpemyiokeH B M. 1) a
cT. 1 @3 ot 30.12.2015 Neo 445 BMecTo «KBamu(PUITMPOBaHHBIN cepTUdUKAT
KJIFOYA [POBEPKU DJICKTPOHHOM MTOANMCH». B €ro onpeneneHn yKkasblBauioCh,
YTO OH MOXET OBITh CO3/aH JIMIIb «AKKPEIUTOBAHHBIM YJI0CTOBEPSIOIINM
1neHTpoM Jub0 (deaeparbHBIM OPraHOM HCIOJHUTEIbHOM BJIACTH,
YIOJIHOMOUYEHHBIM B chepe UCIOJIb30BAHUS AIEKTPOHHOM MOANUCH (asee —
YIIOJIHOMOYEHHBIN (pefiepaibHbI OpraH)».

Tax>ke TaHHBINA 3aKOH HAJIETISLIT HOBBIMU MOJTHOMOYUSIMU (hefiepaibHbIe
OpraHbl BJIACTH B c(pepe MCIOIb30BaHUS dJIEKTPOHHON noanucu. Tak, mis
onpeneneHHoro I[IpaBUTENbCTBOM YMOJTHOMOYEHHOrO (heaepaibHOTOo
Oprasa, OCYHIIECTBJSIOMIETO, corlacHO m. 1 4. 2 ct. 8§ @3 Ne 63, mo
OTHOIIEHUIO K aKKPEIUTOBAHHBIM YJI0 CTOBEPSIOMINMU LIEHTPaMU (PYHKIIUU
TOJIOBHOTO YJOCTOBEpPSIIOIIEro eHTpa, B . 4) a ct. 1 @3 ot 30.12.2015
No 445 Ob1mu pacuMpeHbl €ro MOJTHOMOYMS.

Cormacto m. 4) B cT. 1 @3 ot 30.12.2015 Ne 445 Obuin BBeAcHBI 11. 4
nIL S4.4ct. 8 @3 No 63, onpeesisitoiiue HOBbIE MOJHOMOYMS TOJIOBHOTO
YIOCTOBEPSIONIETO IIEHTPa B OTHOIIEHUU (POPMUPOBaHMSI TPEOOBaAHUU K
GYyHKIMSAM ~ AKKPEIUTOBAHHBIX  YIOCTOBEPSAIONIMX  LEHTPOB U
AKKpPEIUTOBAHHBIX JOBEPEHHBIX TPETHUX CTOPOH, a Takxke (POpMHUpPOBAThH
dbopMar 3JIEKTPOHHOM MOANUCH, 00S3aTEIbHBIN IS peaau3allid BCEMH
CpelICTBaMU AJICKTPOHHOU MOJIMUCH. JTUM K€ 3aKOHOM B OCHOBHOW 3aKOH
Obul BBeleH m. 1 4. 5 cr. 8, HamenuBmuil ¢enepaibHbIii OopraH
UCTIOJIHUTEILHOW BJIAaCTU B 001acTU O€30MaCHOCTH TMOJTHOMOYUSIMU
COIJIACOBAHUS C TOJOBHBIM YAOCTOBEPSIOIINM LEHTPOM TpeOOBaHU,
yCTaHABIUBAaEMbIX UM K (opMe KBaTU(UIIMPOBAHHOTO cepTu(dukara u
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MpaBWJI MOATBEPKICHUS BIAJACHUS KJIIOUOM 3JICKTPOHHOW moanucu [9].
CrnenoBarenbHO, B HAcTosllee Bpemsi chopMHUpOBaHA CTPYKTYypa M YETKO
OMpe/eIeHbl TTOJIHOMOUHSI HA BCEX YPOBHSX YAOCTOBEPSIOIIMX LIEHTPOB.

Penakiin OCHOBHOTO 3aKOHA TAKkKE CTAHIAPTU3UPOBAIIA CaM IMPOIIECC
MOJy4YeHUs KBaIU(DUIMPOBAHHON 3IeKTpoHHOW mnoanucu. CoracHo
®enepanpHoMy 3akoHY OT 30.12.2015 Ne 445 B OCHOBHOM 3aKOH BBEICHA
4. 2.1 cr. 15, oOs3aBmIas aKKpEAUTOBAHHBINA YIOCTOBEPSIOMINI LIEHTP
UCIONIb30BaTh JIJI1 3aBEPEHUS BBIJIABAEMBbIX WM KBaJIU(PUIIUPOBAHHBIX
cepTUPUKATOB €ro KBAIM(UIIMPOBAHHYIO SJIEKTPOHHYIO TMOJAMUCH,
MOJIYYCHHYIO OT TOJIOBHOTO YJOCTOBEPSAIOLIECTO IIEHTPA JJIsI MOJAMUCAHUS
MMEHHO TaKUX CepTU(UKATOB. 3alPEIIeHO UCIOIB30BaTh €€ /sl MOANNCAHUS
cepTU(UKATOB, HE SIBISIONIUXCS KBATU(PUIIUPOBAHHBIMUA. JTUM K€ 3aKOHOM
OblTa BBeneHa Y. 5 c¢r. 15 OCHOBHOro 3akoHa, OOS3BIBArOIIAs
AKKPEJIUTOBAHHBIM  YAOCTOBEPSIOIIMI LEHTP COONIOAATh  «IOPSI0K
peanu3anuu GyHKIUN» U UCHOJHITh €ro 00SI3aHHOCTH «B COOTBETCTBUU C
TpeOOBaHUSIMU, YTBEPKJICHHBIMU  YIOJHOMOYEHHBIM  (e/iepaibHbIM
opradom...». Torma xe OBbLIO 3alpelieHO0 HAAEHsATh TPEThU JHUIA
«TIOJTHOMOYMSIMU TIO CO3/IaHUIO KITI0YEH KBATM(DUITMPOBAHHBIX AJIEKTPOHHBIX
NOANUCEN U KBaTU(PUIMPOBAHHBIX CEPTUPUKATOB OT HMMEHHU TaAKOTO
aKKpEIUTOBAHHOTO YIOCTOBEPSIONIEro HeHTpa» (4. 6 cT. 15 @3 No 63).

boree no3nHue peaakiuu OCHOBHOTO 3aKOHA YXKECTOYalld TPeOOBaHUS
M0 AKKPEAUTALINH YIOCTOBEPSIONINX [ICHTPOB U YCUIIUBAIN OTBETCTBEHHOCTh
TakoBbIX. B wactHocTtn, 4. 6.1 m 6.2 cr. 15 «AKKpEeAUTOBAHHBIN
YIOCTOBEPSIONIUN IIEHTP», BBEICHHBIE B OCHOBHOW 3aKOH COIJIACHO
®enepanbHOTO 3aKO0HA «O BHeceHMHM u3MeHeHur B DenepanbHbIN 3aKOH
«O0 a1exkTpoHHOM noaAnucu» U cTarbio 1 denepanbHOro 3akoHa «O 3ammre
NpaB IOPUANYECKUX JIMI[ U WHJIUBUYAJIbHBIX MOpEeANpPUHUMATENCH MTpPU
OCYIIECTBIEHUU TOCYIAPCTBEHHOTO KOHTPOJIS (Ha/130pa) U MyHHUIIUIAIBHOTO
KOHTpOJIsi» OT 27.12.2019 No 476-D3 [9].

[IpumeyaTebHO, YTO W B CaMU M3MEHSIONIMHA OCHOBHOM 3aKOH
HOPMATUBHO-TIPABOBBIE AKThI TAK)KE€ BHOCWJINCh U3MEHEHUSI U JIOMOJIHEHUS
(mBaxxnbl B 2020 1. v Tprkabl B 2021 1.). Takxke @3 No 476 BBe/IEeHBI TyHKTHI
1.1 u 6 wactu 3 cr. 16 «AKKpeauTanus yIO0CTOBEPSIOMIETO LEeHTpa» D3
No 63. B pesynprare B KayecTBe 00s3aTeIbHBIX TpeOOBaHUM K
YAOCTOBEPSIIOIIMM IIEHTPaM, IPETEHAYIONIUX Ha MOJIyYEeHUE aKKPEAUTAIUH,
HEOOXOAMMO HaJIWu4yue JIMIEH3UH «Ha JEATeIbHOCTh MO pa3paboTKe,
MPOU3BOJICTBY, PACIPOCTPAHECHHUIO MIU(PPOBAIBHBIX (KpUNTOrpaduuecKuXx)
CPEACTB, ...». OTHUM XK€ 3aKOHOM YBEIWYEH (UHAHCOBBIM KamuTal,
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HEOOXOIMMBIM JJIs1 (PUHAHCOBOTO OOECIEUYEHUSI OTBETCTBEHHOCTH 3a
BO3MOKHBIE YOBITKH, IPUYNHEHHBIE TPETHUM JIMIIAM BCIIEJCTBUE UX IOBEPUS
K MH(pOpPMAIINH, YKa3aHHOU B cepTU(UKATE KIIF0UYa MPOBEPKU AIEKTPOHHOM
MOJINMKCH, BBIJJAHHOM aKKPEAUTOBAHHBIM yJOCTOBEPSIOIIUM IIEHTPOM (TI. 2
9. 3 cT. 16 @3 Ne 63). Takke UM BHECEHBl U3MEHEHHUS OTHOCHUTEIHHO
OTBETCTBEHHOCTHM B  TIpOIeCC€  JEATEIBHOCTH  AKKPEIUTOBAHHBIX
YAOCTOBEPSIOMIUM LIeHTpoM. Tak, ero myHkT 10) 1 ct. 1 pacuupsier kpyr
OTBETCTBEHHBIX JIMII, TOMOJHSIS 4. 7 CT. 15 0CHOBHOTO 3aKoHa: «(pabOTHUK
AKKpPEJIUTOBAHHOTO YIOCTOBEPSAIONIECTO IEHTPA, JOBEPEHHBIC JUIA U UX
pPa0OTHUKM)», TAKXKE PacCUIUpsAsl BUJIbI OTBETCTBEHHOCTH, BBOJISI TTOMUMO
IrpaXJaHCKO-MIPAaBOBOM H (WJIM) aJIMUHHCTPATUBHOW, B TOM YHUCIE U
YTOJIOBHYIO OTBETCTBEHHOCT.

OTMeTnM, 4TO Ha MPOTSHKEHHHM BCErO MEepUoja JEUCTBUS OCHOBHOTO
3akoHa «O0 AIEKTPOHHOUN MOJMUCH) Yallle BCEr0 U3MEHEHHSI BHOCHINUCH B
chepe peryaupoBaHUs HMMEHHO KBaJU(DUIMPOBAHHOW SIIEKTPOHHOM
noanucu. llpuueM u3HaAYaNbHO 3aKOHOM OBUIM OMPENEJICHbI TPAHUIIBI
MOJITHOMOYHI YTOCTOBEPSIONINX IIEHTPOB, HE TPEOYIOMIUX aKKPEIUTALINH, a
MMEHHO, UM BMEHSJACh BO3MOXKHOCTh CO3JaHUSI CEPTUPHUKATOB KIIHOUEH
MPOBEPKU DJEKTPOHHBIX TNOANUCEH U BblJa4a TaKUX CEpPTUPUKATOB
3asBUTEIISIM B OTHOIIIEHUN YCUJICHHBIX HEKBATHU(PUITUPOBAHHBIX JIEKTPOHHBIX
noanuced (m. 1 4. 1 ct. 13 @3 Ne 63).

[IpumMeuatenbHO, 4TO 3a BCE ATU Tofbl cTarhs 9 «O0 UCHOIBL30BaHUU
MpoCTOM 3eKTpoHHOM moanucw» @3 Ne 63 He mpereprnena HA OAHOU
MpaBKHU.

JleiicTBuTENIbHO, HanboOJIee JUHAMUYECKH Pa3BUBAIONICHCS YaCThIO
JEUCTBYIOIIETO 3aKOHO/IaTEJIbCTBA B cepe AIEKTPOHHOTO
JOKYMEHTOOOOpOTa M JJIEKTPOHHOW TMOJMKUCHU, SBISIOTCS BOMIPOCHI,
CBSI3aHHBIE C CO3/JaHMEM KBAJIM(PUIIMPOBAHHOW SJEKTPOHHOW MOANUCH U
KBaJIU(PUIMPOBAHHOTO CepTUPUKATA KI0Ya MPOBEPKH DIIEKTPOHHOU
noAnucu. BepoaTHO, UMEHHO ATOT BHJ BJIEKTPOHHOU MOANUCH U OyaeT
OTPEEIISIFOIIUM B JOTOBOPHBIX OTHOILIEHUSAX MPU MEPEXOJIE K ANEKTPOHHOMY
JIOKyMEHTOOOOPOTY.

3axmoueHue. [lpaBootHomieHuss B cdepe KBUTMPUIIMPOBAHHOMN
AJCKTPOHHOM TMOJANWCU AaKTUBHO pa3BuBaroTca. Tak, D@3 Ne 476
JNEUCTBYIOIUM OCHOBHOM 3akOH OBbLI  JIOMOJHEH IEIbIM  PSIOM
OCHOBOTMOJIararomux crareil. B wactHoctu:

— cr. 17.1. «Mcnons3oBaHue KBadU(DPUIUPOBAHHON 3JIECKTPOHHOU
MOJNKUCHU TPU YYaCTHHU B MPABOOTHOIICHUSX (PU3HUECKOTO JIUIIAY;
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— c¢T. 17.2 «Ucnonb3oBaHue KBaTu(PUIUPOBAHHOW 3IEKTPOHHOU
MOAINKUCYA TPU YyYaCTHU B MPABOOTHOIICHUAX IOPUIAYECCKUX JHIL, JIUIL,
3aMEIIAOIMX TOCYIapCTBEHHbIE NOJLKHOCTH P@, rocymapCcTrBeHHbIE
JOJDKHOCTU CYyObeKTOB PD, NOMKHOCTHBIX JIUI] TOCYIAPCTBEHHBIX OPraHOB,
OpPraHOB MECTHOTO CaMOYTIPABJIEHUS, UX MTOABEAOMCTBEHHBIX OpPTaHU3AINH,
a TaK)K€ HOTAPUYCOB;

— cr. 17.3. «Mcnonbs3oBaHue KBATU(DUIMPOBAHHON 3IEKTPOHHOMU
MOAINCYA TPU y4YaCTUA B  MPABOOTHOUICHUSAX HWHIMBHUAYATbHBIX
MpEeANIPUHUMATEIICY,

— cr. 17.4. «VMcnonb3oBaHue KBATU(DUIMPOBAHHON 3IEKTPOHHOMU
MOANMUCH TPU YYACTUH B TPABOOTHOIIEHUSIX TOCYAAPCTBEHHBIX OPTaHOB WJIN
OpraHOB MECTHOTO CaMOYIPaBJICHUS,

— cr. 17.5 «OdopmieHue T0OBEPEHHOCTEH, HEOOXOAUMBIX JIJIS
UCIIOIb30BaHUSl KBATU(DUIIMPOBAHHOW SJEKTPOHHON MOIMHUCH.

YuuteiBag  TEHAEHUUK K  PACHIMPEHHOMY  HCHOJIb30BaHUIO
AIIEKTPOHHOTO JIOKYMEHTO000pPOTa B MEKIOCY/IaPCTBEHHBIX KOMMEPUECKUX
OTHOIIECHUSAX, Mpexkae Bcero B pamkax EADC, B kaueCTBE MEPCHIEKTUBHBIX
HaIpaBJIeHU BUAUTCS uU3MeHeHue ctatbu 7 denepanbHoro 3akoHa «0O0
ANEKTPOHHOM NOANMUCH». 3a BECh NEPUOJA JIEUCTBUS 3aKOHA, CT. 7
«IIpu3HaHue HNEKTPOHHBIX MOIIMUCENH, CO3JaHHBIX B COOTBETCTBUHU C
HOpPMaMM HWHOCTPAHHOIO NIpaBa M MEXIYHApOAHBIMHU CTaHAAPTaAMK)
penaKTupoBanach OAMH pa3. Bo3aMOXXHO, 4TO €€ MOXKHO OBbLJIO OBl JOTIOJTHUTH
CICIUAIIBHOW YAaCThIO, PENIAMECHTUPYIOUIEH MPU3HAHUE JJIEKTPOHHOU
MOAIINCH, CO3JAHHOM B COOTBETCTBMM ¢ HOopmamu mpaBa EADC. JlanHoe
HOBOBBEJICHHUE BHUJIUTCS HEOOXOJIUMBIM, MOCKOIBKY POJIb 3JIEKTPOHHOTO
JOKYMEHTOOOOpOTa pacTeT C KaXKJbIM JHEM U TOCTENEHHO BBITECHSET
IPUBBIUHBIE KOHCEPBaTUBHBIE (HOPMBI TOKYMEHTOOOOpOTA.

OueBUIHO, YTO [JAHHBIK 3aKOHOTBOpYECKMH oONbIT Poccuiickoit
denepani MOXET OBbITh MOJIE3€H MPU CO3AAHUU €AMHOTO HOPMATHUBHO-
MIPABOBOT0 aKTa, PETYJUPYIOMIETO0 BHEIIHETOPTOBBIE OTHOIIECHHUS MEXKIY
YYaCTHUKaMU MOPEAIPUHUMATEIICKOM NEeATENbHOCTH B paMkax EADC B
00JIaCTH 3JEKTPOHHOTO JIOKYMEHTOOOOpOTA.
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FEATURES AND PROSPECTS OF USING AN ELECTRONIC
SIGNATURE IN CONTRACTUAL RELATIONS

This work is devoted to the analysis of regulatory legal acts of the Russian
Federation regulating the use of electronic signatures in contractual relations.
Electronic documents certified with an electronic signature are recognized as
equivalent to a paper analogue and are widely used. It is determined that legally
its most protected type is a qualified electronic signature. The experience of legal
regulation of the use of electronic signatures can be applied in the development
of a supranational law in the field of regulation of digital technologies and
entrepreneurship in the Eurasian Economic Union.

Keywords: transactions, electronic document management, electronic
signature, qualified electronic signature, certification center.
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ITPABHUJIA JI1 ABTOPOB

1. B meuyarh nmpuUHUMAIOTCS Hay4YHBIE CTAaTbU HA PYCCKOM W AHIIMIICKOM
A3BIKAX, KOTOPbIE UMEIOT HEOOXOAMMBIEC AIIEMEHTHI:

MOCTaHOBKA MpoOiemMbl B 00meM BUAE U €€ CBSI3b C BaXKHEUIIUMU
HAyYHBIMH M TPAKTUYECKUMU 3aJa4yaMu;

aHalu3 MOCIEIHUX JOCTHKEHUN M MyONMKalui, B KOTOPBIX PacCMOTpPEHa
JaHHas MpoOJeMa 1 Ha KOTOPbIE CChIIAETCS aBTOP, BBIIECTICHUE HEPEIIICHHBIX paHee
yacTeil o0meil mpobsiemMbl, Ha pellieHre KOTOPBIX HalpaBlieHa JaHHasl CTaTbs;

dbopMynrpoBaHUE LETU M MOCTAaHOBKA 3ajay;

U3JI0’)KEHHE OCHOBHOT'O MaTepHuaa UCCIEI0BAHUS C TOJHBIM OOOCHOBaHUEM
MOJyYEHHBIX HAyYHBIX PE3y/IbTaToB;

BBIBOJBI M3 JTOTO0 HCCIEAOBaHUS W TEPCHEKTUBBI JalbHEHIINX
UCCJIE0BAHUI B JAHHOM HalpaBJICHUM.

2. OcuoBHo# TekcT crarbu — mpudT Times New Roman, pasmep 14 nr.,
C BhIpaBHUBaHUEM M0 mmpuHe. AHHOTanusa (mo 500 3HaKoB ¢ mpoOenamu;
OpUEeHTHPOBOYHO 10 CTPOK), KITHOUEBBIE CIIOBA (HE MEHEE 5), CHUCOK JIUTEPATYPHI,
TabnmuIpl, moapucyHounsie nognucu — mpudt Times New Roman, pazmep 12
ntT. be3 aBTOMarnueckoil paccTaHOBKM NEpeHOCOB. TaOnMIbl pacnoyararoTcs
10 TEKCTY CTPOrO B IpeJeiax IMeYaTHOTO MOJIsi KHHKHOM OPUEHTAlUN CTPAHMIL
nocie nepBoro ynomuHaHus. Kaxnablii pHUCYHOK HMEET MOANUCH (HE
COBMEIIIEHHYIO C PUCYHKOM), a TabJuIla — 3aniaBue (BRIpABHUBAHUE — I10 TICHTPY ).
Bce pucynku u TaOmuIpl DOKHBI OBITH MOCIEAOBATENBHO MPOHYMEPOBAHbI
apabckumu 1uppamu. CKaHUpPOBAHHBIE PUCYHKH He mpuHUMaiotcs. [lpu
HaJUYUU PUCYHKOB M TaONHIl MX HEOOXOIUMO MPEAOCTAaBIATh B OTAEIHHOM
¢aiine ¢ BO3MOXKHOCTBIO PEAAKTUPOBAHUSI.

3. O0bem cratbu — 7—10 ctpanui neyatHoro tekcta ¢popmara A4. [oms:
neBoe — 3,0 cm, HuxknHee — 1,5 cm, mpaBoe — 1,5 cm, BepxHee — 2,0 cm.
Mex1yCTpOoUuHbIil UHTEpBal — MONYyTOpHBIA. AO3auHbii orctynm — 1,25 oM.

4. TekcT pyKONUCH JIOJDKEH COOTBETCTBOBAThH CIEAYIOIIEH CTPYKTYpPHOU
cXeMe:

— Nupexc Y/IK B BepxHeM JieBoM yrity cTpaHullsl (14 kerns, 6e3 ab3amHoro
OTCTyMa).

— HA3BBAHMUE crarbu — nomyXKUpHbIN, BRIpaBHUBAHHE MO LEHTPY 0Oe3
ab3amHoro OTCTymna (MpOomMCHBIMU OykBamu Oe3 mepeHoca cioB, 14 Kerb);

— Yepes CTPOUKY: aHHOTAILMS HA PYCCKOM SI3BIKE, KOTOpas JOJDKHA KPaTKO
OTpaXkaThb LIEJU U 3a/a4M NMPOBEACHHOIO MCCIIEN0BaHMUs, @ TAKKE €r0 OCHOBHBIE
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pe3yabpTaThl U KIIIO4eBbIe ciioBa. Takum ke o0pa3zoM o(opmIIEHHbIE aHHOTAIIUS
U KJIIOYEeBbIe Ha aHIIuicKoMm s3bike (12 kernb, ab3anubii orctym 1,25,
BbIpaBHUBaHUE 1O (opmary, OIMHAPHBIA HMHTEpBaN);

— B koHuie crareu konupat ©, damuivs u uHUIMAIL! aBropa(os), roa (12
KeIVIb, BBIPABHUBAHUE IO MPABOMY Kparo);

— CrnoBocoueranue CIIMCOK HMCTOYHUKOB (momyxupHbI, Bce
npomnucHble, 12 kerb 0e3 ad3alHOro OTCTyNa C BBIKJIIOYKOW M0 JIEBOMY Kparo).
[Tepeuensn mureparypubix uctouHukoB (CITMCOK MCTOYHMKOB) npuBoautcs
OOIIIMM CMHCKOM B KOHIIE PYKOIIMCH B TIOPSAJIKE MOSBICHUS CCHUIOK B TEKCTE
(a HE B andaBUTHOM MOpPSAKE) Ha SA3BIKE OpUTHHATA U O(OpPMIICHHBIC B
cootBerctBun ¢ ['OCT  7.1-2003  «bubGnuorpaduyeckas  3amuch.
bubnuorpaguueckoe onucanuey. Ccblika HA UICTOYHUK JAETCSl B TEKCTE CTaThU
u oopmisiercss B kBaaparHeiX ckoOkax ([5, ¢. 22]). CcblUIKHM IOMYyCKarTCS
TOJILKO Ha OIMyOJIMKOBaHHbIE PabOTHI MO ucciaeayemomy Bompocy. He cnemyet
OTPAaHUYMBATHCS IIUTUPOBAHHEM pa0OT, MPUHAMIEKAIUX TOJBKO OJHOMY
KOJUIEKTUBY aBTOPOB MJIM MCCIIENOBATEIbCKOM rpyriie. JKenaTenbHbl CCHUIKM Ha
COBpPEMEHHBIE 3apyOexKHbIe MyOIHKALIUU.

5. B koHIe cTaThu 0043aTeNIbHO YKa3bIBAIOTCA CJEAYIOLIUME CBEJAEHUS 00
aBTopax: (hamuius, UMsi, OTYECTBO BCEX ABTOPOB MOJHOCTHIO (Ha PYCCKOM H
aHTJIMHACKOM SI3bIKE); y4eHasi CTeNEeHb M 3BaHUE (Ha PYCCKOM M aHMIIMMCKOM
S3bIKE); MOJHOE Ha3BaHUE OPraHMU3allMd — MECTO PabdOThl KaXKJOro aBTOpa B
MMEHUTEIBHOM Na/IeKe, CTpaHa, ropo]l (Ha pyCCKOM U aHIIIMICKOM SI3bIKE); aJIpec
AIIEKTPOHHOW MOYTHI KAXKJIOTO aBTOpa M Tele(pOH Jii KOHTAKTOB.

6. TexcT cTarbu NODKEH OBITH TIIATEILHO BBIBEPEH, 0e3 opdorpaduueckux
omn6Ook. CoKpallleHusi CJIOB, KPOME OOUIENPUHSATHIX, HE JOMYCKAIOTCS HIH
o0s13aTenbHO AAETCs UX paciiu@poBKa.

7. Ecnu cTarhst OAAETCS HA aHITIMKCKOM SI3bIKE, TO IPUIATAeTCs €€ PYCCKUM
BapHUaHT.

8. AcnupaHTBl UM COMCKATEJId BMECTE CO CTarbed MOAAOT PEIECH3UI0
HAyYHOTO PYKOBOIMUTES.

9. ABTOpBI Hay4yHBIX CTaTe€l HECYT MEPCOHAIbHYIO OTBETCTBEHHOCTH 32
HaJlMyvMe DJEMEHTOB IjlaruaTta B TeKCTax cTaTed, B T. 4. 3a MOJHOTY H
JIOCTOBEPHOCTh M3JI0KEHHBIX (aKTOB U nosnoxeHui. K cratbe B 00s3aTenbHOM
NOpsJIKE MpUJIaraeTcsi OTYET O MPOBEpPKE HAYYHOU pabOThl HA YHUKAJIBHOCTH U
MOUCK 3aUMCTBOBAHUM.

10. Pykonuch NpOXOAMT HE3aBUCHUMOE AaHOHHUMHOE pELIEH3UPOBAHUE
CrelUaluCTaMd Ha TpeIMeT HayyHOW ULEHHOCTH CTaTbh, €€ COOTBETCTBUS
npod o U TpeboBaHUAM KypHaia. [1o pekoMeHaaIu pelieH3eHTOB PEIKOIUICT s
NPUHUMAET PEIIEHWE O BO3BMOKHOCTU U YCJIOBMSIX OIYOJMKOBAaHHUS CTaTbU.

11. IlyOnukanus cratedl B >KypHasie OecruiarHasl.
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